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PREFACE. 


The  Committee  of  Lloyd's  and  the  Editor  again  desire 
to  express  their  grateful  acknowledgments  to  the  Right 
Honourable  Sir  Samuel  Evans,  P.C.,  Gr.C.B.,  LL.D., 
President  of  the  Probate,  Divorce,  and  Admiralty 
Division,  for  the  very  kind  interest  which  he  has  taken 
in  this  publication,  and  for  the  care  and  valuable  time 
he  has  devoted  to  the  revision  of  the  reports  of  his 
judgments. 

They  also  desire  to  thank  all  those  Counsel  who  have 
been  so  good  as  to  revise  the  reports  of  their  arguments. 

E.  L.  d.  H. 


JUDGES  OF  THE  HIGH  COURT  OF  ADMIRALTY 
(PRIZE  COURT)  from  1702  to  1875. 


- * - 

Sir  CHARLES  HEDGES .  June,  1702 

H.  HENCHMAN,  LL.D .  June,  1714 
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Sir  JAMES  MAREIOTT  .  Oct.  1778 

Sir  WILLIAM  SCOTT  . Oct.  26,  1798 

(Created  Baron  Stowell,  1821) 
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Sir  JOHN  NICHOLL .  May,  1833 
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Sir  ROBERT  PHILLIMORE 
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JUDGES  OF  THE  PROBATE,  DIVORCE,  AND 
ADMIRALTY  DIVISION  OF  THE  HIGH 
COURT  OF  JUSTICE  prom  1875. 


♦ 


As  a  result  of  the  Judicature  Act,  1873,  the  High  Court  of  Admiralty 
was  in  1875  merged  in  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  newly  created  High  Court  of  Justice. 

The  Court  of  Appeal  and  the  High  Court  of  Justice  together 
constitute  the  Supreme  Court  of  Judicature. 

By  virtue  of  the  Judicature  Act,  1881,  the  President  of  the  Probate, 
Divorce,  and  Admiralty  Division  is  ex  officio  a  judge  of  the  Court  of 
Appeal. 

Right  Hon.  Sir  JAMES  HANNEN,  President  1875  —  1891 

(Appointed  a  Lord  of  Appeal,  and  created  Lord  Hannen,  1891) 


Right  Hon. 

Sir  ROBERT  PHILLIMORE,  Bart .  1875  —  1883 

Right  Hon.  Sir  CHARLES  PARKER  BUTT  1883  —  1892 

(Appointed  President,  1891) 

Right  Hon. 

Sir  FRANCIS  HENRY  JEUNE,  G.C.B.  1891  —  1905 

(Appointed  President,  1892;  created  Baron  St.  Helier,  19051 

Right  Hon.  Sir  JOHN  GORELL  BARNES  1892  —  1909 

(Appointed  President,  1905;  created  Baron  Gorell,  1909) 

Sir  HENRY  BARG-RAVE  DEANE  .  1905  —  1917 

Right  Hon. 

Sir  JOHN  CHARLES  BIGHAM,  President  1909  —  1910 

(Created  Baron  Mersey,  1910) 


Right  Hon. 

Sir  SAMUEL  EVANS,  G.C.B.,  President  1910 


Sir  MAURICE  HILL 
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British  Steamship 

"  ORCOMA.”  11,546  Tons  (Gross). 
(Part  Cargo  Ex.) 

(W.  Styejr,  Master.) 

Owners  :  Pacific  Steam  Navigation  Co. 


This  case  is  also  reported 

1  Brit.  &  Col.  Prize  Cases,  402. 


British  Ship — Seizure  of  Cargo — Misunderstanding  on  part 
of  Agents  of  Claimants — No  Appearance — Condemnation — 
Re-hearing . 

Where  the  agents  of  foreign  claimants,  though  aware  that 
the  goods  claimed  had  been  seized,  thought  in  consequence  of  a 
misunderstanding  that  proceedings  would  not  be  taken,  and  the 
goods  were  condemned  without  appearance  having  been  entered, 
the  Court  held  that  there  was  power  to  order  a  re-hearing. 

Mr.  Stranger,  for  the  Crown,  asked  for  the 
condemnation  of  the  cargo  on  the  Orcoma ,  which  was  a 
British  ship. 

The  parcels  included  bags  of  tin  ore,  bales  of  wool, 
bags  of  cottonseed,  and  bales  of  sheepskins.  They  were 
shipped  from  South  America  via  Liverpool  to  German 
firms  at  Hamburg. 

n 


1915 

April  27. 


Steamship 
“  Orcoma.” 

Argument. 

Before  the 
Right  Hon. 
Sir  Samuel 
Evans, 
President  of 
the  Probate, 
Divorce,  and 
Admiralty 
Division. 


III. 
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The  ship  was  detained  at  Liverpool  by  the  British 
authorities,  and  the  goods  seized.  No  claimants  for  any 
part  of  the  cargo  had  put  in  an  appearance,  but  there  was 
a  small  claim  for  freight. 

The  President  condemned  the  goods,  and  the  question 
of  the  amount  of  freight  was  referred  to  the  Registrar. 


1915  On  this  day  an  application  was  made  on  behalf  of 

ay  10,  Messrs.  Urquidi  &  Bohrt,  mine-owners,  Bolivia,  that  the 
cause,  so  far  as  it  related  to  a  consignment  of  ore  seized 
on  board  the  Orcoma ,  should  be  re  heard. 

Mr.  J.  G.  Joseph,  for  the  applicants  :  The  application 
is  to  set  aside  a  decree  made  by  this  Court  on  April  27, 
or,  in  the  alternative,  for  an  order  that  the  applicants 
may  be  allowed  to  enter  an  appearance  and  make  a  claim. 

The  circumstances  are  these  :  In  June,  1914,  before 
the  declaration  of  war,  the  goods  in  question,  comprising 
721  tons  of  tin  ore,  were  shipped  at  Antofagasta 
to  Liverpool,  optional  Hamburg,  to  be  sold  for  or  on 
account  of  the  applicants.  The  goods  were  seized  in 
November.  On  the  30th  of  that  month  Messrs.  Watson 
&  Co.,  brokers,  of  Liverpool,  were  notified  by  the  Customs 
authorities  that  the  goods  were  detained  as  enemy 
property.  Messrs.  Watson  &  Co.  informed  the  Customs 
authorities  that  the  goods  were  the  property  of  Messrs. 
Urquidi  &  Bohrt,  and  that  the  consignees  were  merely 
receiving  agents.  Messrs.  Watson  &  Co.  were  referred 
to  Messrs.  Batesons,  Warr  &  Wimshurst,  the  solicitors 
in  Liverpool  to  the  Procurator- General.  A  member  of 
that  firm  stated  he  would  do  what  he  could  to  obtain  the 
release  of  the  goods,  subject  to  there  being  evidence 


1915 

April  27. 


Steamship 
“  Orcoma.” 

Argument. 


Steamship  “  Orcoma.” 


3 


forthcoming  that  there  was  no  enemy  interest  in  the 
consignment. 

The  President  :  Five  months  have  elapsed  since  the 
seizure,  and  very  nearly  five  months  since  the  issuing  of 
the  writ.  I  must  know  the  ground  of  your  application. 
Do  vou  say  there  was  anything  in  the  nature  of  fraud  ? 


1915 
May  10. 


Steamship 
“  Orcoma.” 

Argument. 


Mr.  Joseph  :  The  ground  is  a  mistake  on  the  part  of 
the  agents  in  Liverpool  of  the  Procurator-General — 
innocent  misrepresentation  by  Messrs.  Batesons,  Warr  & 
Wimshurst.  It  is  also  contended  that  the  facts  relating 
to  the  case  were  not  put  before  the  Court.  As  there  was 
no  appearance  your  Lordship  made  an  order. 

The  President  :  I  look  into  these  cases  whether  there 
has  been  an  appearance  or  not.  Do  you  say  it  does  not 
appear  on  the  ship’s  papers  or  on  the  evidence  that  this 
cargo  belonged  to  the  enemy  ? 

Mr.  Joseph  :  Yes. 


Mr.  I.  H.  Stranger^  for  the  Crown  :  The  bill  of  lading 
was  before  your  Lordship.  The  goods  were  consigned  to 
a  Hamburg  firm. 

The  President  :  What  was  the  mistake  on  the  part 
of  the  agents  of  the  Procurator- General  ? 

Mr.  Joseph  :  Messrs.  Batesons,  Warr  &  Wimshurst  told 
Messrs.  Watson  &  Co.  that  they  would  do  everything  they 
possibly  could,  if  they  (Messrs.  Watson  &  Co.)  could  prove 
the  cargo  was  not  enemy  property  and  would  let  them 
have  the  evidence,  and  that  the  cargo  would  be  released. 
While  the  evidence  was  being  collected  in  Bolivia,  the  case, 
without  the  knowledge  of  Messrs.  Watson  &  Co.,  or  of 
Messrs.  Batesons,  Warr  &  Wimshurst,  was  brought  on  in 
London. 

The  President  :  Did  you  enter  an  appearance  ? 

b  2 
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1915 
May  10. 


Steamship 
“  Orcoma.” 

Argument. 


Mr.  Joseph  :  No,  we  had  no  idea  the  cargo  was  not 
going  to  be  released.  We  knew  nothing  of  the  existence 
of  the  writ.  Being  in  communication  with  Government 
officials  we  did  not  look  to  see  whether  proceedings  were 
advertised  to  begin.  Messrs.  Batesons,  Warr  & 
Wimshurst  told  us  to  get  evidence,  and  we  got  evidence 
from  Bolivia  to  the  effect  that  the  consignees  were  mere 
agents  for  sale.  The  evidence  was  not  before  the  Court 
when  the  case  was  heard.  The  evidence  was  being  got  at 
the  request  of  the  agents  of  the  Procurator-General. 


The  President  :  The  Procurator-General  does  not  see 
all  the  goods  that  come  into  any  port.  He  makes  proper 
inquiries,  and  gives  people  an  opportunity  to  bring 
forward  papers  showing  the  title  to  the  goods.  If  the 
evidence  is  satisfactory  he  releases  the  goods  without 
an  order  of  the  Prize  Court. 


Mr.  Joseph  :  It  could  only  be  due  to  a  slip  or  mistake 
that  the  matter  was  brought  on  while  inquiries  were  still  ' 
being  made.  Having  been  requested  to  obtain  evidence, 
Messrs.  Watson  &  Co.  were  lulled  into  security ;  they 
could  not  be  expected  to  think  that  the  writ  had  actually 
been  issued  with  regard  to  this  property  when  they  were 
collecting  evidence  at  request. 


The  President  :  now  was  it  the  case  came  on  on 
April  27  ? 

Mr.  Stranger  :  The  case  came  into  the  List  in  turn  in 
the  ordinary  course.  The  claimants  at  one  time  said 
they  would  supply  the  Crown  with  further  information. 
The  Crown  did  not  receive  that  information.  It  mav 
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be  that  Messrs.  Batesons  did  not  know  the  case  was 
coming  on  when  it  did,  but  on  the  other  hand,  the 
Procurator-General  cannot  be  expected  to  whip  up  every 
man  who  has  made  an  informal  claim  without  appearance 
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and  say,  “  If  you  do  not  appear  the  case  will  go  against 
you.”  There  was  no  appearance  and  the  facts  now  put 
forward  were  not  before  me.  The  Procurator-General 
would  not  like  an  injustice  to  be  done,  but  there  is 
authority  for  saying  that  the  Court  cannot  review  a  final 
decision  at  which  it  has  arrived  in  any  case.  In  the 
Elizabeth*  the  head  note  in  the  English  Prize  Cases  is  : 

It  is  contrary  to  the  practice  of  the  Court  of  Appeal 
to  rescind  a  decree  of  that  Court  on  anv  ground. 

%j  o 

The  report  reads  : 

This  was  an  application  to  rescind  a  decree  condemning 
part  of  a  cargo.  The  ground  of  the  application  was  that 
the  decree  had  been  acquiesced  in,  as  alleged  by  the 
present  applicants,  owners  of  cargo,  on  the  understanding 
that,  if  satisfactory  proof  of  the  national  character  of  the 
applicants  wras  brought  before  the  Court,  the  decree  should 
be  rescinded.  Counsel  for  the  captors  denied  any  such 
agreement.  The  application  was  refused. 

A  note  to  the  report  f  states  that  in  the  Harmony 
(December  9,  1807)  a  decree  was  rescinded,  but  the 
grounds  for  such  rescission  were  not  stated  in  the  record. 
In  the  absence  of  a  claim  or  appearance  the  decision  is 
final,  unless  the  Court  gives  leave  to  appeal. 

The  President  :  In  the  Vrouw  HerminaX  it  was 
decided  that  “  further  proof  is  not  granted  in  cases 
appearing  incapable  of  fair  explanation.”  In  that  case 
a  petition  for  re- hearing  on  account  of  the  mistake  of  the 
agent  was  refused.  Sir  William  Scott,  in  his  judgment, 
said  : 

This  is  an  application  to  the  Court,  on  behalf  of  Mr. 
Fridag,  to  rescind  the  conclusion  of  a  cause,  and  re-hear 
it,  on  another  statement  of  the  claims;  and  the  suggestion 


*  (1811),  2  Acton,  57;  2  E.P.CJ.  115. 
t  2  Acton,  at  p.  60;  2  E.P.C.,  at  p.  115. 
I  (1799),  1  Cli.  Rob.  163;  1  E.P.C.  91. 
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is,  that  Mr.  Fridag,  as  agent,  had  made  a  mistake  in 
claiming  for  one  proprietor  only,  when  the  papers  and  his 
instructions  represented  the  ship  to  be  the  joint  property 
of  Mr.  Bracktezende  and  the  master. 

I  will  not  go  so  far  as  to  lay  it  down  universally,  that 
it  is  not  in  the  power  of  the  Court  to  reconsider  its  decrees 
on  very  particular  occasions;  because  I  do  not  think  it  is 
necessary  to  discuss  that  point  at  present.  I  consider  the 
application  to  proceed  from  the  feelings  of  an  honourable 
mind,  anxious  to  acknowledge  and  rectify  its  mistakes; 
and  in  that  point  of  view  it  is  highly  creditable  to  Mr. 
Fridag;  but  I  think  it  can  have  no  legal  effect.  As  a 
precedent  it  would  be  a  practice  highly  dangerous;  and 
the  liberty  of  reviewing  its  decrees,  if  it  exists,  which  I 
do  not  affirm,  is  a  liberty  which  the  Court  would  exercise 
with  very  great  caution;  because,  I  foresee  that  were 
applications  of  this  sort  to  be  easily  admitted  they  would 
be  very  frequently  made  on  reasons  much  less  sincere 
than  those  which  are  now  offered  to  the  Court. 

In  this  petition  a  reason  is  assigned  for  the  lateness 
of  the  claim :  ‘  ‘  that  Mr.  Fridag  had  some  scruples  about 
the  credit  of  his  employer,  as  he  had  been  obliged  to  have 
recourse  to  law  to  enforce  a  just  demand  against  him.” 
With  this  I  have  nothing  to  do :  but  with  respect  to  the 
lateness  of  the  claim,  I  will  say,  that  it  was  only  spinis  e 
pluribus  una — it  was  but  one  circumstance  out  of  many 
with  which  the  case  was  oppressed. 

That  is  rather  against  you,  Mr.  Stranger. 

Mr.  Stranger  :  The  Vrouw  Hermina  was  not  a  case 
of  a  final  decree.  There  might  have  been  an  appeal  in 
that  case.  Here  there  is  no  appeal. 

The  President  :  If  I  have  the  right  to  re- hear  a  case 
that  has  been  decided  on  merits,  then  I  have  a  stronger 
light  to  re  hear  a  case  which  has  gone  by  default.  Why 
did  not  your  people  enter  an  appearance,  Mr.  Joseph? 

Mr.  Joseph  :  They  thought  this  cargo  would  be 
released-  They  knew  of  no  proceedings.  They  did  not 
know  that  a  writ  had  been  issued.  They  put  themselves 
in  the  hands  of  Messrs.  Batesons,  who  said  that  they 
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would  get  the  stuff  released  if  satisfactory  evidence  were 
produced. 

The  President  (to  Mr.  Stranger)  :  Did  you  have  a 
strong  case  when  the  matter  came  before  me  ? 

Mr.  Stranger  :  Yes,  on  the  documents.  If  the  Court 
has  the  power  to  rehear  and  thinks  this  is  a  proper  case 
in  which  to  exercise  that  power,  the  Procurator-General 
desires  that  your  Lordship  should  deal  with  the  case 
again  rather  than  it  should  go  before  some  Committee. 

The  President  :  That  is  the  meaning  of  a  re-hearing. 

JUDGMENT. 

The  President  (The  Right  Hon.  Sir  Samuel  Evans)  : 
What  I  am  going  to  do  in  this  case  must  not  be  taken 
as  laying  down  a  practice,  and  it  must  not  be  regarded  as 
an  encouragement  to  people  who  have  been  wanting  in 
watchfulness  and  activity  after  cargoes  or  ships  have  been 
seized. 

I  should  be  very  sorry  if  in  a  case  like  this  I  had  not 
the  power  to  order  a  re-hearing.  I  think  I  have  that 
power,  but  it  is  a  power  that  must  be,  and  will  be, 
cautiously  used.  I  do  not  think  it  would  be  satisfactory 
to  leave  the  case  where  it  is. 

A  respectable  firm  in  Liverpool  communicated  with 
Messrs.  Batesons,  and  said  that  they  could  show  that  the 
goods  belonged  to  a  firm  in  Bolivia.  Correspondence 
went  on  for  some  time  between  this  firm  and  Messrs. 
Batesons,  and  the  case  came  on  in  ordinary  course  on 
April  27.  Unfortunately  the  people  who  were  acting  for 
the  alleged  owners  in  Bolivia  did  not  cause  any 
appearance  to  be  entered.  If  they  had  I  think  this 
difficulty  would  in  all  probability  have  been  avoided. 
But  even  Messrs.  Batesons  were  not  aware  that  the  case 
was  in  the  List  to  be  heard  on  April  27.  If  they  had  been, 
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I  have  no  doubt  tliev  would  have  given  that  information 
to  Messrs.  Watson  &  Co.  No  one  is  to  blame  for 
anything  that  has  been  done — certainly  Messrs.  Batesons 
are  not  to  blame,  and  certainly  the  Procurator-General 
is  not  to  blame. 

1  think  there  has  been,  through  no  fault  of  anybody, 
a  mistake  on  the  part  of  people  who  are  not  acting  for 
themselves,  but  for  a  firm  abroad.  If  the  Bolivian  firm 
are  entitled  to  the  goods,  then  they  should  not  stand 
condemned  without  the  firm  being  heard,  and  in  the 
circumstances  I  direct  there  shall  be  a  re  hearing  of  the 
case. 


COUNSEL 


For  the  Crown  ...  . I.  H.  Stranger. 

For  the  Claimants  ..  ...  J.  G.  Joseph. 


SOLICITORS 

For  the  Crown  ...  ...  ...  The  Treasury  Solicitor 

for  the  Procurator-General. 

For  the  Claimants  ...  ...  Davidson  Sc  Morriss 

for 

Rogers  A;  Birhett,  IAverpool. 

Note. — On  November  23,  1915,  the  Treasury  Solicitor  consent- 
ing,  it  was  ordered  that  the  Admiralty  Marshal  should  release  that 
portion  of  the  condemned  cargo  comprising  721  tons  of  tin  ore. 

On  December  2,  1915,  Mr.  W.  N.  Raeburn  applied  on 
behalf  of  Messrs.  Jaffer  &  Sons,  of  Manchester,  as  agents 
for  Mr.  Eulert,  of  La  Paz,  in  Bolivia,  to  enter  an  appearance 
and  file  a  claim  to  certain  bales  of  sheepskins  and  wTool,  part  of 
the  cargoes  of  the  steamships  Oronsa  and  Orcoma,  condemned  as 
enemy  property  on  March  9  and  April  27,  1915,  respectively.  The 
grounds  of  the  application  were  that  at  the  time  of  the  con¬ 
demnation  Mr.  Eulert  did  not  know  that  the  goods  had  been 
seized  nor  that  proceedings  had  been  taken,  and  had  no  agent 
in  this  country  who  knew  anything  about  the  matter.  The 
President  made  an  order  allowing  them  to  enter  an  appearance. 
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British  Steamship 

CLAN  URQUHART”  5,855  Tons  (Gross). 

(Part  Cargo  Ex.) 

(Gr.  A.  Shearer,  Master.) 

Owners  :  Cayzer,  Irvine  &  Co.,  Ltd. 


This  case  is  also  reported 

1  Brit.  &  Col.  Prize  Cases,  498  n. 


British  Ship — Enemy  Cargo — Payment  of  Freight  by  British 
Pledgees — Seizure — Conde7nnation — Claim  for  Repayment  of 
Freight. 

Goods  consigned  to  a  firm  in  Germany  were  pledged  to  British 
merchants,  who  paid  a  sum  in  respect  of  freight  to  the  shipowners 
after  the  wrar  had  commenced.  Subsequently  the  goods  wTere 
seized  and  condemned.  The  Court  held  that  the  pledgees  had 
no  claim  against  the  Marshal  for  repayment  of  the  freight. 

Mr.  L.  F.  C.  Darby,  for  the  Crown,  asked  for  the 
condemnation  of  certain  cargo,  seized  in  London,  upon  the 
Clan  TJrquliart,  including  100  bales  of  cotton,  shipped 
under  a  bill  of  lading  for  carriage  from  Port  Sudan  to 
Bremen.  Messrs.  Huth  &  Co.,  who  were  in  the  same 
position  as  the  pledgees  of  cargo  in  the  Odessa*  claimed 
this  consignment,  and  had  also  a  claim  for  freight  paid 
by  them  to  the  shipowners. 

Mr.  Stuart  Bevan,  for  Messrs.  F.  Huth  &  Co.,  said 
that  on  the  facts  there  was  nothing  to  distinguish  the  case 

*  (1914),  ante,  Vol.  I.,  p.  301 ;  affirmed  on  appeal,  November  11,  1915. 
ante,  Vol.  II.,  p.  405. 
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from  the  Odessa.  In  these  circumstances  Messrs.  Huth  & 
Co.  only  asked  for  leave  to  enter  an  appeal,  and  that  the 
time  for  entering  the  appeal  should  be  extended  until 
after  the  decision  in  the  Odessa.  They  had  paid 
T3G  8s.  5d.  in  respect  of  the  freight,  which,  therefore,  the 
Procurator- General  would  not  have  to  pay,  and  they 
asked  to  have  that  sum  repaid  out  of  the  proceeds  of  sale. 

The  President  :  What  have  you  to  say  about  that, 
Mr.  Darby  ? 

Mr.  Darby  :  Strictly  speaking,  they  ought  to  look  to 
the  shipowner.  It  may  be  that  the  practical  way  of  doing 
it  is  that  the  Crown,  out  of  its  bounty,  should  make  some 
payment. 

Mr.  Bevan  :  I  do  not  follow  that ;  there  were  some 
charges  outstanding  on  these  goods,  and  we  have  paid 
them  on  September  15.  Then  the  cargo  was  seized  on 
October  12,  and  the  goods  now  stand  free  of  all  charges. 

The  President  :  Messrs.  Huth  &  Co.  knew  quite  well 
at  that  time  that  these  goods  were  coming  forward  to  a 
German,  and  if  they  chose  to  pay  this  freight  a  whole 
month  after  war  had  begun,  without  inquiry  or  without 
attempting  to  show  that  they  were  entitled  to  the  delivery 
of  the  goods  as  holders  of  the  bill  of  lading,  they  did  so 
at  their  own  risk. 

Mr.  Bevan  :  At  that  time  nobody  knew  that  the  claims 
of  pledgees  were  going  to  be  barred.  They  did  not  know 
in  the  least  what  their  position  was.  In  the  ordinary 
course  they  would  have  collected  these  goods;  and  they 
could  only  have  collected  them  after  paying  these  charges. 
Now  the  goods  stand  clear  of  all  charges,  and  it  is 
submitted  that  the  amount  paid  is  a  charge  upon  the 
goods. 
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The  President  :  I  do  not  know  that  I  have  made  any 
order  for  repayment  in  such  a  case  where  there  is  any 
objection.  If  Messrs.  Huth  were  dealing  with  German 
customers,  they  were  doing  it  at  their  peril  at  that  time. 

Mr.  Bevan  :  They  were  dealing  with  goods  which,  but 
for  the  decision  in  the  Odessa ,  they  would  have  collected 
from  the  shipowners,  and  then  they  would  have  reimbursed 
themselves  out  of  the  proceeds.  The  legal  position  is 
that  in  September  of  last  year  Messrs.  Huth,  having  a 
lien  upon  these  goods,  proceeded  to  exercise  their  right 
of  sale,  and  their  first  step  in  that  procedure  was  to 
obtain  the  goods.  They  could  only  obtain  the  goods  by 
discharging  outstanding  charges  upon  the  goods,  and  they 
paid  freight,  and  that  put  them  in  the  position  of  collecting 
the  goods. 

The  President  :  You  put  it  that  they  paid  some  money 
in  order  to  trv  to  realize  their  seen ri tv  ? 

t/  «/ 

Mr.  Bevan  :  Yes,  my  Lord. 

7  %j 

The  President  :  That  does  not  give  any  claim  in  law 
against  the  Marshal. 

Mr.  Bevan  :  I  submit  that  it  gives  them  this  claim, 
that  they  have,  under  a  mistake  of  fact — believing  that 
the  goods  were  at  their  disposition  for  sale — paid  certain 
moneys;  and  those  moneys  they  have  paid  on  behalf  of 
the  persons  whom  the  Court  now  declares  to  be  entitled 
to  the  goods. 

The  President  :  They  clearly  would  be  entitled  to  sue 
their  German  customers,  and  to  recover  this  as  well  as 
other  indebtedness,  after  the  war  is  over — whenever  that 
will  be. 

Mr.  Bevan  :  With  great  respect,  it  is  difficult  to  see 
how  they  can  claim  against  their  German  customers.  The 
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money  was  paid  by  Messrs.  Hutli  for  the  benefit  of  the 
person — whoever  he  may  be — who  might  thereafter  be 
declared  to  be  entitled  to  the  goods.  There  could  be  no 
question  at  that  date  of  the  liability  of  the  goods  to 
seizure.  There  was  no  prospect  of  their  being  seized. 
Messrs.  Hutli  have  paid  these  charges,  and  I  submit  they 
are  entitled  to  be  repaid  by  the  Admiralty  Marshal. 


JUDGMENT. 

The  President  ( The  Right  Hon.  Sir  Samuel  Evans)  : 
I  think  Messrs.  Huth  paid  the  moneys  at  their  own  risk 
and  that  they  have  no  lien  or  claim  against  the  captors.  I 
condemn  the  100  bales  of  cotton  as  enemy  property. 

Mr.  Darby  :  There  will  be  an  order  for  sale. 

The  President  :  Yes,  and  leave  to  Messrs.  Huth  to 
enter  an  appeal,  and  extend  the  time  for  entering  it. 

Mr.  Bevan  :  Will  your  Lordship  also  give  me  leave 
to  enter  an  appeal  on  this  question  of  freight  ? 

The  President  :  No. 


COUNSEL 

For  tlie  Crown  ...  ...  ...  L.  F.  G.  Darby. 

For  the  Claimants  ...  ...  Stuart  Bevan. 


SOLICITORS 

For  the  Crown  ...  ...  ...  The  Treasury  Solicitor 

for  the  Procurator-General. 

For  the  Claimants  ...  ...  Waltons  &  Co. 
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In  the  Prize  Court 

AND 

Before  the  Judicial  Committee  of  the  Privy  Council. 


German  Steamship 

“OPHELIA.” 

1,153  Tons  (Gross). 


This  case  is  also  reported 
In  the  Prize  Court : 

[1915]  P.  129.  84  L.  J.  P.  131. 

1  Brit.  &  Col.  Prize  Cases  210.  31  T.  L.  R.  452. 

In  the  Privy  Council : 

[1916]  2  A.  C.  206.  85  L.  J.  P.  169. 

114  L.  T,  1067.  2  Brit.  &  Col.  Prize  Cases  150. 

32  T.  L.  R.  502. 


German  Hospital  Ship — Hague  Convention  No.  10,  of  1907, 
Arts.  1,  4,  8 — Imperfect  Equipment  for  use  as  Hospital  Ship — 
Excessive  Supply  of  Signalling  Lights — Use  of  Secret  Code  in 
Signalling — Elight  to  avoid  Search — Spoliation  of  Documents — 
Condemnation — Appeal  to  Privy  Council — Re-hearing — J udgment 
affirmed. 

Art.  1  of  the  Hague  Convention  No.  10,  of  1907,  provides  that 
military  hospital  ships,  the  names  of  which  have  been  commu¬ 
nicated  to  the  belligerent  Powers  before  they  are  employed,  shall 
be  respected,  and  majr  not  be  captured  during  hostilities.  By 
Art.  4  the  Governments  undertake  not  to  use  these  ships  for  any 
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military  purpose.  Art.  8  declares  that  the  protection  to  which 
hospital  ships  are  entitled  ceases,  if  they  are  made  use  of  to 
commit  acts  harmful  to  the  enemy. 

A  German  steamship,  certified  by  the  German  naval 
authorities  to  be  intended  exclusively  for  employment  as 
a  hospital  ship,  was  seen  on  October  8  off  the  Ems  River  by 
a  British  submarine,  whose  Commander  reported  that  when 
sighted  she  turned  to  the  east,  and,  being  chased,  increased  her 
speed  and  fled  to  escape  search.  On  October  17  an  action  took 
place  in  the  North  Sea  between  a  British  squadron  and  four 
German  destroyers,  in  which  the  latter  were  sunk.  On  October  18 
a  ship  belonging  to  a  British  squadron  on  patrol  duty  in  the  North 
Sea  overheard  an  exchange  of  wireless  messages  in  code  between 
her  and  the  Norddeich  Station.  She  was  shortly  afterwards 
sighted  and  stopped,  and  her  Commander  stated  that  he  had 
received  instructions  to  search  in  the  neighbourhood,  though  for 
what  purpose  he  was  unable  to  say.  She  was  then  taken  for 
further  investigation  to  a  British  port,  and  it  was  found  that  she 
was  not  well  adapted  for  the  purposes  of  a  hospital  ship,  and 
that  she  was  equipped  with  more  than  1,200  Verey’s  lights  of 
different  colours,  a  number  greatly  in  excess  of  those  ever  carried 
by  a  British  battleship,  and  some  large  signalling  rockets  of  con¬ 
siderable  strength.  She  had  never  rendered  any  services  as  a 
hospital  ship.  A  German  submarine  had  been  sunk  on  October  6 
off  the  Ems  River,  and  it  was  alleged  that  for  a  short  time  on  the 
8th  she  was  searching  for  survivors  of  the  crew.  She  had 
anchored  on  the  6th  in  Schillighorn  roadstead,  but,  although  she 
could  have  reached  the  localitv  of  the  disaster  in  six  hours,  she 
did  not  arrive  there  until  48  hours  had  elapsed.  Before  she  was 
boarded  her  secret  code  and  other  documents,  including  the 
records  of  the  wireless  messages  sent  and  received,  were  thrown 
overboard.  Other  papers,  including  the  records  of  the  lights 
supplied  to  her  and  the  number  consumed,  were  burnt  by  order 
of  the  staff  surgeon  in  command  when  she  was  in  the  Thames  a 
fortnight  later.  On  these  facts,  chiefly,  the  Court  held  that  she 
was  not  adapted  and  used  solely  for  the  purposes  of  a  hospital 
ship,  but  that  she  was  adapted  and  used  as  a  signalling  ship  for 
military  purposes,  and  condemned  her  as  prize. 

The  judgment  was  affirmed,  on  appeal,  by  the  Judicial 
Committee  of  the  Privy  Council. 

An  appeal  is  in  the  nature  of  a  re-hearing,  but  the  Judicial 
Committee  practically  acts  on  the  opinion  of  the  Judge  of  the 
Prize  Court  as  to  the  credibility  of  the  witnesses,  and  the  weight 
to  be  attached  to  their  evidence. 
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There  is  no  standard  of  fitness  for  a  hospital  ship,  but  the 
inadequacy  of  her  equipment  is  material  on  the  question  of  the 
use  which  it  was  intended  to  make  of  the  vessel. 

The  use  of  a  secret  code  in  sending  messages  may  not  be 
sufficient  to  forfeit  the  right  of  protection,  but  if  one  be  used  a 
record  of  the  messages  must  be  kept,  and  produced  if  the  right 
of  search  is  exercised. 

The  destruction  or  spoliation  of  documents  when  there  is 
danger  of  capture,  or  clandestinely  after  capture,  raises  a  strong 
presumption  that,  if  produced,  they  would  have  told  against  the 
party  destroying  them. 

Query  by  the  President :  Is  the  destruction  of  a  secret  code 
justifiable,  to  prevent  ]t  from  falling  into  the  hands  of  the  enemy 
in  the  case  of  declared  hospital  ships? 

The  Attorney -General  ( The  Right  Hon .  Sir  John 
Allsebroolc  Simon }  K.C. ,  M.P.),  for  the  Crown  :  This  case 
involves  an  interesting,  and,  so  far  as  prize  proceedings 
in  this  country  are  concerned,  a  novel  question,  namely, 
whether  the  Ophelia ,  admittedly  a  German  vessel,  is 
entitled  to  the  exemption  which  attaches  to  hospital  ships 
engaged  solely  in  the  proper  work  of  such  ships.  If  the 
Ophelia  is  such  a  vessel,  the  Crown  would  wish  her  to  be 
given  the  full  exemption  which  international  agreement 
and  the  dictates  of  humanity  suggest ;  but  there  are 
circumstances  which  have  made  it  seem  to  the  Crown 
right  that  she  should  be  brought  to  this  Court,  so  that 
the  matter  may  be  investigated. 

The  question  turns  upon  the  Tenth  Hague  Convention 
of  1907.*  The  first  of  the  parties  expressed  to  be  bound 
by  it  is  the  German  Emperor,  and,  for  all  practical 
purposes,  it  is  binding  on  everybody.  It  is  a  “  Conven¬ 
tion  for  the  Adaptation  of  the  Principles  of  the  Geneva 
Convention  to  Maritime  War,”  and  is  expressed  to  be 
entered  into  by  the  Powers  “  animated  by  the  desire 
to  diminish  the  inevitable  evils  of  war.” 

*  Parliamentary  Papers — Miscellaneous,  No.  6  (1908),  p.  87.  See  also 
Pearce  Higgins,  The  Hague  Peace  Conference. 
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Art.  1  provides  that : 

Military  hospital  ships,  that  is  to  say,  ships  constructed 
or  adapted  by  States  for  the  particular  and  sole  purpose  of 
aiding  the  sick,  wounded  and  shipwrecked,  the  names  of 
which  have  been  communicated  to  the  belligerent  Powers 
at  the  commencement  or  during  the  course  of  hostilities, 
and  in  any  case  before  they  are  employed,  shall  be 
respected  and  may  not  be  captured  while  hostilities  last. 

Such  ships,  moreover,  are  not  on  the  same  footing  as 
warships  as  regards  their  stay  in  a  Neutral  port. 

Art.  2  extends  the  same  exemption  from  capture  to 

Hospital  ships  equipped  wholly  or  in  part  at  the  expense 
of  private  individuals  or  officially  recognized  relief 
societies — 

a  provision  taken  advantage  of  by  Red  Cross  Societies, 
as  in  the  case  of  the  hospital  ship  Aryol,  during  the 
Japanese  war. 

Art.  3  also  deals  with  hospital  ships  equipped  wholly 
or  in  part  at  the  expense  of  private  individuals  or  officially 
recognized  societies  of  neutral  countries,  and  then  Art.  4 
follows  in  these  terms  : 

The  ships  mentioned  in  Articles  1,  2  and  3  shall  afford 
relief  and  assistance  to  the  wounded,  sick  and  shipwrecked 
of  the  belligerents  without  distinction  of  nationality. 

The  Governments  undertake  not  to  use  these  ships  for 
any  military  purpose. 

Such  vessels  must  in  no  wise  hamper  the  movements 
of  the  combatants. 

During  and  after  an  engagement  they  will  act  at  their 
own  risk  and  peril. 

The  belligerents  shall  have  the  right  to  control  and 
search  them;  they  may  refuse  to  help  them,  order  them 
off,  make  them  take  a  certain  course,  and  put  a 
Commissioner  on  board ;  they  may  even  detain  them  if  the 
situation  is  such  as  to  require  it. 

The  belligerents  shall,  as  far  as  possible,  enter  in  the 
log  of  the  hospital  ships  the  orders  which  they  give  them. 
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Tlie  important  words  of  the  Article  are  : 

The  Governments  undertake  not  to  use  these  ships  for 
any  military  purpose. 

The  allegation  which  the  Crown  makes  is  that  the 
Ophelia ,  although  ostensibly  a  hospital  ship,  was  engaged 
in  scouting  duties,  and  it  follows,  if  that  were  so,  that 
any  protection  afforded  by  this  Convention  disappears. 

Art.  5  provides  that : 

Military  hospital-ships  shall  be  distinguished  by  being 
painted  white  outside  with  a  horizontal  band  of  green  about 
a  metre  and  a-half  in  breadth. 

The  ships  mentioned  in  Articles  2  and  3  shall  be 
distinguished  by  being  painted  white  outside  with  a 
horizontal  band  of  red  about  a  metre  and  a-half  in  breadth. 

The  boats  of  the  said  ships,  as  also  small  craft  which 
may  be  used  for  hospital  work,  shall  be  distinguished  by 
similar  painting. 

All  hospital-ships  shall  make  themselves  known  by 
hoisting,  with  their  national  hag,  the  white  hag  with  a  red 
cross  provided  by  the  Geneva  Convention,  and  further,  if 
they  belong  to  a  neutral  State,  by  hying  at  the  mainmast 
the  national  hag  of  the  belligerent  under  whose  orders  they 
are  placed. 

Hospital-ships  which  are  detained  under  Article  4  by 
the  enemy  must  haul  down  the  national  hag  of  the 
belligerent  to  whom  they  belong. 

Art.  8  provides  that  : 

Hospital-ships  and  sick-bays  of  vessels  are  no  ionger 
entitled  to  protection  if  they  are  employed  for  the  purpose 
of  injuring  the  enemy. 

The  fact  of  the  staff  of  the  said  ships  and  sick-bays 
being  armed  for  maintaining  order  and  for  defending  the 
sick  and  wounded,  and  the  presence  of  wireless  telegraphy 
apparatus  on  board,  are  not  sufficient  reasons  for  with¬ 
drawing  protection. 

The  fact  that  this  vessel  had  wireless  apparatus, 
standing  alone,  would,  therefore,  not  justify  her 
in.  c 
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condemnation,  but  the  Crown  wishes  to  draw  attention 
to  the  character  of  the  wireless  and  the  use  which  the 
ship  was  making  of  it. 

The  Ophelia  was  seized  on  October  18,  and  there  then 
fell  into  the  hands  of  the  British  authorities  the  log  and 
certain  of  the  ship’s  papers.  A  vessel,  believed  to  be  the 
same,  was  observed  by  the  Commander  of  a  British  vessel 
on  October  8.  As  matters  at  first  stood,  it  might  have 
been  in  dispute  whether  the  vessel  observed  on  that  day 
was  really  the  Ophelia ,  but  any  doubt  is  put  on  one  side 
by  the  examination  of  her  log. 

On  August  3  the  Ophelia  was  in  the  Port  of  London, 
and  on  that  day — the  day  before  the  outbreak  of  war 
between  England  and  Germany — she  was  ordered  from 
London  to  a  German  port  for  “  immediate  duties.”  She 
was  not  a  Government  ship  before  August  3,  but 
a  privately  owned  commercial  vessel.  On  August  4  she 
received  from  the  German  Consul-General  the  order  to 
proceed  to  a  German  port  “  for  military  duties.”  She 
started  to  steam  down  the  Thames,  leaving  about  noon 
that  day,  and  Avar  between  this  country  and  Germany  was 
declared  at  11  o’clock  the  same  night.  Her  destination 
Avas  Hamburg. 

On  August  10  she  was  in  Hamburg,  being  fitted  as 
a  hospital  ship.  The  log  shows  that  she  subsequently 
went  through  the  Kiel  Canal  to  the  Baltic  side,  that  on 
August  14  the  staff  surgeon  (Dr.  J.  V.  C.  Pfeiffer)  took 
over  command  at  Kiel,  and  that  subsequently  she  took  on 
board  the  requisites  for  a  hospital  ship,  and  also  sand 
ballast.  On  September  5  she  Avas  ordered  to  Cuxhaven. 
where  she  arrived  on  the  Gth.  On  September  0  she 
received  orders  to  proceed  to  Brunsbiittel,  in  the  North 
Sea,  where  she  arrived  on  the  12th. 

There  are  records  in  the  log  of  Ararious  items  relating 
to  a  hospital  ship,  and  there  is  a  certificate,  showing  that 
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she  was  intended  to  be  a  hospital  ship,  which  is  dated 
September  11. 

This  certificate  contains  the  statement  that : 

She  has  been  equipped  by  the  German  Government 
solely  and  exclusively  for  the  purpose  of  bringing  assistance 
to  the  wounded,  sick  and  shipwrecked.  The  Government 
undertakes  to  employ  the  ship  for  no  other  military  purpose. 


This  certificate  was  executed  at  Kiel  by  Vice-Admiral 
Bachmann,  the  officer  in  command  of  the  station.  So  far 
as  regards  all  formal  steps  this  case  must  be  treated — and 
the  British  Government  desires  it  should  in  every  way  be 
treated — as  a  case  where  the  formal  requisites  of  the 
Convention  have  been  entirely  complied  with,  but  the 
question  is  not  whether  formal  requisites  have  been 
complied  with,  but  what  is  the  actual  use  which  was  made 
of  the  vessel. 

The  log  shows  that  on  September  17  she  coaled ;  on 
September  18  she  left  Brunsbiittel  and  went  down  the 
Elbe,  passed  Cuxhaven  and  proceeded  towards  Heligo¬ 
land.  Later  she  went  to  Wilhelmshaven,  where  she 
stopped  three  days.  On  October  G  she  took  a  westward 
course,  and  returned.  The  next  day  she  took  a  long 
course  to  south-west,  passed  Borkum,  and  proceeded 
towards  the  Western  Ems.  This  may  fairly  be  called 
dodging  forwards  and  backwards. 

On  October  9  she  again  passed  Borkum  and  went  right 


up  the  Elbe  to  Hamburg,  being  at  the  latter  place  on 
October  10.  There  she  remained  five  days.  On  October  15 
she  passed  down  the  Elbe  and  again  got  to  Heligoland. 
On  October  17  the  vessel  again  got  on  a  westerly  course, 
and  on  October  18  she  was  seized,  off  the  coast  of  Holland, 
by  H.M.S.  Meteor. 

An  affidavit  has  been  made  by  Lieutenant- Commander 


J.  K.  G.  Moncreiffe,  Commander  of  the  British  submarine 
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D  Jfy  showing  that  she  had  been  watched  and  suspected 
from  October  S. 

The  affidavit  is  as  follows  : 

(1)  All  courses  mentioned  herein  are  true. 

(2)  On  the  morning  of  the  8th  October,  1914,  I  was  on 
Patrol  Duty  in  the  North  Sea  and  was  navigating 
unsubmerged.  At  9.15  a.m.  according  to  the  boat’s  clock 
which  may  not  have  been  quite  accurate  I  sighted  smoke 
South  Eastward  apparently  a  vessel  coming  from  the 
Huibert  Gat  and  moving  in  a  Westerly  direction  along 
and  near  the  coast.  I  altered  course  to  South  to  find  out 
what  she  was. 

(3)  At  9.28  a.m.  in  latitude  53.45  N.  longitude  5.46  East, 
I  sighted  the  two  masts  and  one  funnel  of  the  vessel.  She 
had  altered  course  to  the  Northward.  I  accordingly 
altered  the  course  of  my  submarine  to  East  speed  8  knots 
in  order  to  close  on  her. 

(4)  At  9.45  the  steamer  altered  course  to  about  North- 
West  and  I  accordingly  altered  my  course  to  North-East 
in  order  to  intercept  her.  While  on  this  North-Easterly 
course  I  made  out  that  the  steamer’s  hull 'was  painted 
white  with  a  green  band  indicating  that  she  was  a  Military 
Hospital  Ship  under  Article  1  of  the  Hague  Convention 
No.  10.  She  was  flying  an  ensign  which  I  could  not  make 
out  then  or  later  but  it  was  not  the  national  flag  of 
Germany. 

The  President  :  At  this  time  was  she  flying  the  Red 
Cross  flag  ? 

The  Attorney-General  :  No,  nor  the  national 
either.  According  to  Art.  5  she  ought  to  have  flown  both. 

(5)  At  10.0  a.m.  when  the  steamer  was  about  four  and 
a  half  to  five  miles  from  me  and  was  in  a  position  which 
could  be  accurately  described  as  near  Schiermonnikoog  she 
evidently  sighted  me.  She  hoisted  a  large  Red  Cross  flag 
at  the  main.  At  the  same  time  dense  black  smoke 
commenced  pouring  out  of  the  funnel  and  she  began  to 
increase  speed  and  bear  away  to  the  Northward.  I 
increased  speed  to  eleven  knots. 

(6)  At  10.5  a.m.  the  steamer  altered  course  to  East  still 
increasing  speed  and  she  hauled  down  the  Red  Cross  flag. 
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There  was  no  apparent  reason  for  her  to  do  so  unless  the 
taking  down  of  the  flag  was  a  signal  to  the  enemy,  or  was 
a  flag  she  was  not  entitled  to  fly.  I  also  altered  course 
East,  thereby  placing  the  steamer  fine  on  my  port  bow. 

(7)  At  10.18  a.m.  the  steamer  was  right  ahead  and  I 
kept  her  right  ahead  by  steering  S.  85r  E.  and  I  chased  her. 
She  appeared  to  increase  speed  by  about  two  to  three 
knots.  I  did  not  signal  to  her  to  stop  because  she  was 
obviously  running  away  from  me  and  I  had  no  means  of 
making  her  stop. 

At  10  30  a.m.  it  became  clear  I  could  not  overtake  her, 
so  I  reduced  to  seven  knots  and  altered  course  to  South. 
About  10.45  a.m.  the  steamer  altered  course  to  the 

Southward. 

At  11.0  a.m.  I  altered  course  West  and  lost  sight  of  the 
steamer  at  11.15  a.m.  She  was  then  still  steering  South 
and  apparently  steaming  into  the  Western  Ems. 

(8)  The  steamer  quite  unmistakably  fled  from  me  after 
sighting  me  in  order  to  escape  search. 

(9)  I  am  confident  that  the  steamer  was  the  Ophelia 
as  she  corresponds  with  the  description  of  the  Ophelia 
given  in  the  affidavit  of  Commander  Edward  J.  K.  Newman, 
R.N.,  and  not  with  that  of  any  of  the  other  German  Hospital 
Ships  with  which  I  am  acquainted  and  the  photographs 
exhibited  to  the  said  affidavit  which  I  have  inspected  are 
photographs  of  the  steamer  I  saw  as  before  described  on  the 
8th  October. 

(10)  In  my  opinion  the  Ophelia  was  engaged  in  scouting 
and  the  reasons  for  that  opinion  are  : 

(1)  Her  alterations  of  course  which  I  have  described. 
There  was  no  reason  for  them  connected  with  ordinarv 
navigation  such  as  the  avoidance  of  shoals  or  mines. 

(2)  I  had  been  patrolling  in  the  neighbourhood  since 
about  10  a.m.  on  the  7th  October,  and  there  was  no 
reason  that  I  can  suggest  why  a  Hospital  Ship  should 
have  been  wffiere  the  Ophelia  was  when  I  had  her  under 
observation  on  the  8th.  There  was  nobody  in  the 
neighbourhood  and  no  ship  for  a  Hospital  Ship  to  aid. 
With  the  exception  of  a  German  submarine  which  I 
saw  about  20  miles  further  West  at  10.30  a.m.  on  the 
7th  and  a  Zeppelin  at  about  2.45  p.m.  on  the  7th,  1 
saw  nothing  besides  the  Ophelia  on  the  7th,  8th  or  9th. 
The  German  submarine  dived  as  soon  as  she  saw'  me. 
She  appeared  to  be  outward  bound  to  sea. 
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(3)  Her  hoisting  and  afterwards  taking  in  the  Red 
Cross  dag.  The  flag  would  have  been  visible  in  the 
weather  conditions  on  the  morning  of  the  8th  for  about 
15  miles,  and  ought  to  have  been  kept  flying  if  she  was 
engaged  on  Hospital  Ship  duties. 

(4)  She  unmistakably  fled  from  me  after  sighting 
me  in  order  to  escape  search. 

(11)  With  reference  to  the  entry  in  the  Ophelia’s  log 
which  has  since  been  drawn  to  my  attention,  I  am  quite 
certain  she  was  not  searching  for  a  sunken  torpedo-boat 
or  any  sunken  vessel. 

(12)  I  duly  reported  to  my  superior  officer  shortly 
afterwards  what  I  have  stated  above. 


The  President  :  Has  it  been  suggested  that  she  was 
searching  for  a  sunken  submarine  or  other  vessel  ? 


The  Attorney- General  :  Yes,  because  there  had  been 
a  loss  shortly  before  at  the  month  of  the  Western  Ems. 
The  suggestion,  no  doubt,  is  that  she  was  there  in  con¬ 
nection  with  some  loss  which  had  occurred  before  in  that 
part  of  the  North  Sea. 

The  log  bears  out  this  affidavit.  In  contains  an  entry 
stating  that  the  Ophelia  steamed  to  the  mouth  of  the  Ems 
on  October  7,  and  weighed  anchor,  went  near  a  German 
man-of-war,  and,  receiving  a  counter-order,  steamed  back. 
It  is  regrettable  that  what  the  vessel  did  steam  back  for 
does  not  appear  in  the  log.  The  log  of  October  8  states  : 

On  instructions  of  pilot  steamed  out  to  Ems,  on  the 
look-out  for  a  sunken  torpedo-boat. 


But  there  is  no  entry  about  her  abandoning  her  search, 
nor  about  her  running  away,  nor  of  her  putting  up  the 
Bed  Cross  flag  and  hauling  it  down.  These  are  circum¬ 
stances  which  call  for  explanation. 

Then  there  is  the  affidavit  of  Lieutenant  F.  T.  Peters, 
of  H.M.S.  Meteor.  It  states  that  : 


(1)  On  Sunday,  18th  October,  1914,  while  cruising  with 
the  Commodore  T.,  who  was  in  H.M.S  Arethvsa,  the 
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Ophelia  was  sighted  to  the  Eastward,  steering  in  a  Westerly 
direction,  and  the  Meteor  was  ordered  to  board  her.  The 
Ophelia  stopped  on  being  ordered  to  do  so,  and  I  was 
ordered  by  the  Commanding  Officer  of  the  Meteor  to  board 
her. 

(2)  On  arrival  on  board  I  asked  to  be  taken  to  the 
Commanding  Officer.  The  Surgeon  in  Command  was 
apparently  unable  to  talk  English  at  all  fluently,  and  the 
conversation  was  carried  on  through  the  master  of  the  ship, 
who  spoke  good  English  and  who  interpreted  my  remarks 
to  the  Surgeon  in  Command  and  gave  me  his  replies. 

(3)  I  requested  to  be  shown  the  ship’s  papers.  The 
Surgeon  in  Command  produced  certificates  to  the  effect 
that  the  ship  had  been  adapted  for  use  as  a  Hospital  Ship 
and  that  her  name  had  been  notified  to  the  belligerent 
Powers.  There  were  two  certificates,  one  in  German  and 
one  in  French.  They  were  both  signed  by  the  Vice-Admiral 
at  Heligoland.  I  read  the  copy  in  French  and  requested 
the  master  to  translate  the  copy  in  German,  which  he  did. 
Both  certificates  were  to  the  same  effect  and  appeared  to 
be  in  order.  I  examined  the  ship’s  certificate. 

(4)  I  then  questioned  the  Surgeon  in  Command  as  to  the 
previous  movements  of  the  Ophelia.  He  replied  that  he 
had  been  ordered  to  proceed  to  position  latitude  52° 
51'  N.,  and  longitude  3°  55'  E.  and  to  look 
around.  I  asked  the  Surgeon  in  Command  how  he  had 
received  these  orders  and  whether  he  had  them  in  writing. 
He  replied  that  in  the  first  instance  the  Ophelia  had  been 
ordered  to  proceed  to  sea  and,  when  outside  the  harbour, 
had  received  the  above  orders  by  wireless  telegraphy, 
namely  to  proceed  to  position  52°  51/  N.,  3° 
55'  E.  and  to  look  around.  On  mv  demand,  this 
wireless  message  was  produced;  it  was  written  on  an 
ordinary  leaf  from  a  signal  pad.  It  was  written  in  German 
and  of  this  I  took  a  copy.  I  examined  charts  and  the  ship’s 
log.  I  then  questioned  the  Surgeon  in  Command  as  to 
what  he  proposed  to  look  for  when  he  had  arrived  at  the 
named  position.  At  first  he  replied  that  he  did  not  know 
what  in  particular  he  had  to  look  for.  I  suggested  that  he 
must  have  some  idea  of  what  he  had  to  search  for,  and, 
on  my  further  pressing  the  question,  he  said  that  perhaps 
he  would  find  some  dead  bodies. 

(5)  I  then  asked  the  Surgeon  in  Command  how  long  he 
intended  to  remain  in  the  neighbourhood  of  the  named 
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position  to  look  around.  He  replied  that  he  did  not  know. 
I  then  asked  him  if  he  would  receive  his  orders  to  return 
by  wireless  telegraphy.  He  replied  that  he  imagined  he 
would  receive  these  orders  by  wireless  telegraphy.  I  did 
not  ask  for  a  code  book  as,  if  he  had  had  one  on  board,  it 
was  hardly  likely  to  be  given  to  me. 

(6)  The  vagueness  of  the  orders  given  to  the  Ophelia 
as  communicated  to  me  by  the  Surgeon  in  Command  and 
the  difficulty  I  experienced  in  getting  the  above  information 
all  led  me  to  form  the  conclusion  that  the  Ophelia  was 
guilty  of  rendering  unneutral  service,  either  by 

(1)  transmission  of  intelligence  in  the  interests  of 

the  enemv, 

%j  7 

or 

(2)  *  improperly  carrying  warlike  stores. 

(7)  To  satisfy  myself  concerning  the  reason  marked  (2)  * 
I  decided  to  search  the  ship.  I  accordingly  told  the 
Surgeon  in  Command  that  I  wished  to  search  the  ship.  I 
examined  all  compartments,  cabins,  holds,  &c.,  and  found 
nothing  at  all  of  a  suspicious  nature.  In  the  after  lower 
hold  was  a  quantity  of  sand  ballast  between  ten  to  twenty 
feet  deep  which  might  possibly  have  concealed  warlike 
stores.  This  I  considered  unlikely.  The  ship  appeared  to 
comply  in  all  respects  with  her  papers.  I  could  find  no 
code  book.  On  conclusion  of  the  search  I  returned  on  board 
H.M.S.  Meteor  and  made  my  report  to  the  Commanding 
Officer,  stating  my  suspicions  of  the  Ophelia  being  guilty 
of  rendering  unneutral  service  for  the  reason  marked  (1)  *. 

(8)  The  Commanding  Officer  of  the  Meteor  sent  a 
wireless  telegraph  message  to  Commodore  T.  requesting 
instruction  and,  as  a  result,  I  was  ordered  to  return  on  board 
the  Ophelia,  disable  her  wireless  and  order  her  to  follow  the 
Meteor.  I  carried,  out  these  instructions,  made  a  note  in 
the  log  of  the  Ophelia  to  the  effect  that  I  had  disabled  her 
wireless  and  that  her  orders  were  to  follow  the  Meteor, 
and  then  I  returned  to  the  Meteor.  This  concludes  mv 
statement  of  the  boarding  and  capture  of  the  German 
Hospital  Ship  Ophelia. 

(9)  I  did  not  muster  the  crew.  The  report  concerning 
the  names  on  the  cap  ribbons  of  the  crew  was  made 
subsequently  by  the  Acting  Gunner  (T) — Air.  C.  E.  Finch — 
of  H.AI.S.  Meteor,  who  was  placed  in  command  of  the 
Ophelia  by  the  Commanding  Officer  of  H.M.S.  Meteor  for 
passage  from  Yarmouth  to  Sheerness,  during  which  passage 


Steamship  “  Ophelia.” 


25 


the  Ophelia  was  escorted  by  H.M.S.  Meteor.  I  did  not 
have  any  conversation  touching  on  the  wireless  log  with 
the  Surgeon  in  Command  of  the  Ophelia,  but  subsequently 
on  looking  through  this  log  on  board  H.M.S.  Meteor  I 
could  find  no  trace  of  the  signal  ordering  the  Ophelia  to 
proceed  to  the  named  position  referred  to  above.  This 
fact  I  pointed  out  to  the  Commanding  Officer  of  the  Meteor, 
who,  on  examination  of  the  log,  found  it  to  contain  only 
weather  reports  and  extracts  from  newspapers. 

Next  there  is  the  affidavit  of  Lieutenant- Commander 
A.  A.  Scott,  of  H.M.S.  Lawford.  It  states  : 

(1)  On  the  18th  October  last  T  was  in  command  of  His 
Majesty’s  Torpedo-boat  Destroyer  Lawford  when  on  patrol 
dutv  in  the  North  Sea. 

(2)  At  1.30  p.m.  or  thereabouts  on  that  day  I  received  a 
report  from  Leading  Telegraphist  James  Alexander  Cox, 
the  wireless  telegraphy  operator  on  board  the  said  ship, 
that  a  German  ship  with  call  sign  D.O.P.  was  making  code 
messages  and  that  by  the  strength  of  the  signals  he  judged 
the  ship  to  be  in  our  vicinity.  At  that  time  His  Majesty’s 
ship  Lawford,  was  in  latitude  52°  56;  N.,  longitude 
3°  50;  E.,  which  is  about  thirty  miles  distant  from 
the  nearest  land  and  a  considerable  distance  from  any 
German  territory.  The  sea  was  smooth  and  the  weather 
rather  hazv. 

(3)  Almost  immediately  after  the  above  report  had  been 
made  to  me  a  ship  was  sighted  at  a  distance  of  about  six 
miles,  which  proved  to  be  the  German  Hospital  Ship 
Ophelia  and.  which  was  found  to  be  fitted  with  apparatus 
for  wireless  telegraphy. 

(4)  I  am  of  opinion  that  the  intercepted  message  was 
transmitted  from  the  Ophelia  for  the  following  reasons : 

(a)  Being  on  patrol  the  sharpest  possible  look-out 
was  kept  continuously  but  we  saw  no  other  ship  that 
day  fitted  with  wireless  telegraphy  apparatus  except 
ships  of  His  Majesty’s  Navy  which  were  not  using  a 
300  metre  wave. 

(b)  Before  the  Ophelia  was  sighted  it  had  been 
recorded  by  the  Leading  Telegraphist  that  the  signal  was 
being  answered  by  the  Norddeich  (a  German)  Station, 
and  the  next  evening  about  9.45  p.m.  it  was  reported 
to  me  that  the  Norddeich  Station  was  again  calling 


1915 
May  3. 

Steamship 
“  Ophelia.” 

Argument. 


Lloyd's  Reports  of  Prize  Oases. 


1915 
May  3. 

Steamship 
“  Ophelia.” 

Argument. 


26 


up  “  D.O.P.,”  but  the  Ophelia  being  then  in  British 
hands  there  was  no  reply. 

The  affidavit  of  James  Alexander  Cox,  leading 
telegraphist  of  H.M.S.  Lawford ,  states  as  follows  : 

(1)  I  am  the  Wireless  Telegraphy  Operator  on  board 
H.M.S.  Lawford.  I  went  into  the  Wireless  Office  on  board 
the  said  ship  which  was  then  on  Patrol  Duty  in  the  North 
Sea  on  Sunday  the  18th  October  last  at  about  1.20  p.m. 
I  placed  the  telephone  receivers  for  the  reception  of  wireless 
messages  to  my  ears  and  searched  for  signals.  I 
immediately  heard  a  very  loud  signal  in  code  on  the  300- 
metre  wave  and  from  the  strength  of  the  signal  I  judged 
that  it  must  have  been  transmitted  from  a  ship  which  was 
not  more  than  ten  miles  distant.  I  did  not  hear  the 
beginning  of  the  message,  but  I  took  in  and  recorded  all  the 
rest  of  the  message  from  the  time  I  first  picked  it  up  to  the 
end. 

A  code  message  is  next  set  out  in  the  affidavit,  which 
it  was  impossible  to  decipher.  As  taken  down  by  the 
deponent  there  are  22  words,  of  which  21  consist  of  four 
letters,  and  one  of  three  letters.  The  affidavit  continues  : 

The  message  concluded  with  the  commercial  finish  sign 
A  B  ”  followed  by  the  ship’s  call  sign  “  D.O.P.” 

(2)  On  receiving  the  end  of  the  message  I  continued  to 
listen  for  further  signals  and  immediately  heard  an 
answering  signal  from  “  K.A.V.”  (which  I  know  to  be  the 
call  sign  of  the  Norddeich  Station)  calling  up  “  D.O.P." 
and  apparently  answering  or  indicating  the  receipt  of  the 
foregoing  message.  I  heard  no  further  message  from  the 
ship  with  call  sign  “  D.O.P.,”  and  this  tends  to  strengthen 
my  opinion  that  the  signal  from  “  K.A.V.”  was  intended 
as  an  acknowledgment  of  the  previous  signal  set  out  in 
paragraph  1. 

(3)  I  believe  the  message  intercepted  by  me  and  set  out 
in  paragraph  1  hereof  to  have  been  in  a  German  code  for 
the  following  reasons  : 

(a)  The  answering  signal,  or  what  I  took  to  be  such, 
came  from  a  known  German  station. 

(b)  The  call  letters  “  D.O.P.”  indicate  a  ship  of 
German  origin,  as  the  vast  majority  of  German  ships 
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that  carry  wireless  apparatus  have  call  letters  beginning 
with  the  letter  “  D.” 

(c)  The  code  struck  me  as  being  similar  to  codes  I 
have  heard  the  Norddeich  Station  using  from  time  to 
time. 

(4)  At  1.30  p.m.  on  the  same  day  I  reported  to  the 
Captain  of  the  ship,  Lieutenant-Commander  Arthur  Avison 
Scott,  that  a  German  ship  with  “  call  sign  D.O.P.”  was 
making  code  messages  and  that  by  the  strength  of  the 
signals  I  judged  the  ship  to  be  in  our  vicinity.  A  very  few 
minutes  afterwards  I  heard  that  a  ship  had  been  sighted 
and  this  proved  to  be  the  Ophelia,  a  German  Hospital  Ship. 

(5)  I  have  since  learned  that  the  Ophelia  wTas  fitted  with 
apparatus  for  W.T.,  and  judging  by  her  distance  from 
H.M.S.  Lawford  when  reported  and  comparing  the  same 
with  the  distance  at  which  I  estimated  the  ship  which  w7as 
sending  the  signals  to  be  I  am  firmly  of  opinion  that  the 
message  which  I  intercepted  was  transmitted  from  the 
Ophelia. 

Deputy-Surgeon-General  D.  J.  P.  MacNabb,  of  the 
Admiralty,  lias  made  an  affidavit,  in  which  he  states  : 

(1)  I  am  Deputy- Surgeon-General  of  His  Majesty's 
Fleet  and  as  such  I  am  familiar  with  Hospital  Ships  and 
their  fittings  and  am  also  well  acquainted  with  the  duties 
they  have  to  perform  and  with  their  requirements  under 
the  Hague  Convention. 

(2)  I  visited  the  Ophelia  and  inspected  her  with  other 
Officers  on  the  20th  October,  1914. 

(3)  I  have  read  the  following  Affidavits  which  have  been 
filed  in  this  Action  : 

(a)  Affidavit  of  Commander  E.  J.  K.  Newman,  R.N. 

(b)  Affidavit  of  Lieutenant-Commander  Arthur 
Avison  Scott,  R.N. 

(c)  Affidavit  of  James  Alexander  Cox,  Leading 
Telegraphist. 

(d)  Affidavit  of  Lieutenant  Frederic  Thornton  Peters. 
R.N. 

(e)  Affidavit  of  Lieutenant-Commander  John  Robert 
Guy  Moncreiffe,  R.N. 

(f)  Affidavit  of  Mrs.  Nora  M.  Bickley  and  the 
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following  translations  of  the  ship  papers  exhibited 
thereto : 

Extract  from  log  of  Ophelia. 

Extract  from  engine  room  register  of  Ophelia. 

Extracts  from  log  containing  wireless  messages. 

(4)  I  am  familiar  with  the  functions  and  duties  of  a 
Hospital  Ship. 

(5)  In  my  opinion,  the  conduct  of  the  Ophelia  was 
inconsistent  with  the  functions  of  a  Hospital  Ship  in  the 
following  respects : 

(a)  In  fleeing  from  Submarine  D  4  on  the  8th 
October,  1914,  apparently  to  avoid  search. 

(b)  On  the  same  occasion  in  not  hoisting  the  national 
flag  with  the  Red  Cross  flag,  and  in  hoisting  a  flag  on 
the  ensign  staff,  which  was  not  the  national  flag  contrary 
to  paragraph  4  of  Article  5  of  the  Hague  Convention 
No.  10. 

(c)  In  sending  and  receiving  a  wireless  signal  in  code 
on  the  18th  October  and  also  in  not  entering  such  signal 
in  her  wireless  signal  log.  The  Medical  Officer  in 
charge  of  a  Hospital  Ship  ought  to  make  sure  that  no 
signals  of  any  sort  are  made  by  a  Hospital  Ship  without 
his  knowledge  and  without  such  signals  being  entered 
in  the  signal  log. 

(6)  When  I  visited  the  Ophelia  on  the  20th  October, 
1914,  I  observed  that  the  Naval  portion  of  the  crew  acting- 
under  the  Medical  Officer  and  performing  the  duties  which, 
in  a  Hospital  Ship  belonging  to  H.M.  Navy,  are  carried 
out  by  sick  berth  stewards  assisted  by  Naval  Ratings  were 
dressed  as  bluejackets,  and  when  ordered  to  carry  out  a 
drill  for  embarking  wrounded  by  means  of  derricks,  they 
went  about  their  work  which  involved  the  handling  of  ropes 
and  blocks  in  a  manner  characteristic  of  trained  seamen 
and  not  of  sick  berth  stewards.  The  drill  was  conducted 
by  a  Petty  Officer  who  regulated  it  by  a  boatswain’s  whistle. 

This  portion  of  the  crew  was  quite  distinct  from  the 
mercantile  crew  under  the  master  who  were  used  for  the 
navigation  of  the  ship.  They  also  wore  caps  with  cap 
ribbons,  some  of  which  bore  the  words:  “  Werft  Division 
1.4  ”  and  the  remainder  bore  the  words  :  “  Torpedo  Division 
o.l. 

(7)  I  am  informed  and  believe  that  the  Werft  Division 
and  Torpedo  Division  are  two  of  the  Divisions  into  which 
the  personnel  of  the  German  Navy  is  divided. 
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The  Attorney- General  then  returned  to  the  examina¬ 
tion  of  the  Ophelia's  log  from  October  8  to  October  18, 
which  showed  that  the  vessel's  masts  were  lengthened 
while  she  was  at  Hamburg,  on  October  12.  That  was 
done,  he  supposed,  to  improve  the  wireless  apparatus.  He 
continued  :  It  is  curious  that  the  log  stops  on  October  1G. 
There  are,  however,  some  loose  slips,  but  where  they  came 
from  has  not  been  discovered. 
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The  President  :  Perhaps  they  were  in  the  scrap  log¬ 
book. 

The  Attorney- General  :  It  is  a  matter  for  observation 
that  when  we  entered  the  ship  the  scrap  log-book  was  not 
to  be  found.  These  slips  contained  some  information  as 
to  the  doings  of  the  ship. 

Mr.  Leslie  Scott,  K.C.,  M.P.,  for  the  claimant :  1 

understand  that  these  loose  sheets  come  from  the  mate's 
rough  scrap  log.  It  is  possible  that  the  book  from  which 
they  were  torn  is  still  in  the  ship.  The  loose  scraps  are 
in  the  handwriting  of  the  first  mate,  who  is  named  Kruger. 
He  is  interned  in  Jersev. 

The  Attorney -General  then  read  the  muster  roll  of 
the  ship  from  August  10,  on  which  date  she  was  being 
refitted  as  a  hospital  ship,  and  remarked  that  nobody 
seemed  to  have  joined  the  ship  who  was  skilled  in  attending 
to  the  sick  or  might  be  supposed  to  be  connected  with 
hospital  work.  There  were  engineers,  stokers,  and 
seamen,  but  no  mention  of  anybody  else. 

The  engine-room  register  was  then  handed  to  the 
President.  It  recorded  that  on  October  8  the  Ophelia  was 
supposed  to  be  going  to  “  the  place  of  disaster.”  On  that 
date  the  engine-room  log  recorded  the  following  : 

10.12  a.m.  stop,  10.13  full  astern,  10.14  stop,  10.16  full 
astern,  10.18  stop,  full  astern,  10.20  steam  ahead,  10.28 
to  12.52  full  ahead. 
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The  Attorney -General  :  Has  that  not  a  bearing  on  the 
statement  that  when  this  vessel  caught  sight  of  the 
submarine  D  Jj  she  bolted  ?  It  seems  strange  that,  having 
searched  for  the  submarine  for  16  minutes,  she  should 
then  go  ahead  for  two  and  a -ha  If  hours.  He  then  referred 
to  the  entries  made  on  October  18,  when  she  was  taking 
soundings.  He  next  called  attention  to  the  wireless  log, 
from  which  he  read  some  extracts.  The  log  was 
remarkable,  he  observed,  because  it  contained  nothing 
whatever  except  Press  reports.  Mrs.  A.  M.  Bickley,  who 
translated  it,  stated  in  her  affidavit : 

I  have  perused  the  whole  of  the  Wireless  Telegraph 
Log.  The  first  entry  is  under  date  the  7th  October,  1914, 
and  the  last  entry  is  under  date  18th  October,  1914.  It 
contains  no  entries  of  any  messages  sent  and  the  whole 
of  those  received  which  are  entered  in  the  Log  appear  to 
consist  of  the  German  War  Bulletins  sent  by  Wireless 
telegraphy. 

It  was  odd  to  make  use  of  the  wireless  installation  for 
the  reception  of  extracts  from  German  newspapers. 
Between  October  7  and  18  there  were  no  entries  of  any 
messages  sent,  and  the  Avliole  of  those  received  were 
entered.  On  the  17th  there  was  a  message  with  an  order 
to  the  Ophelia  to  go  at  once  to  the  Haaks  lightship  for 
further  instructions.  He  then  read  the  following  affidavit 
of  Commander  E.  J.  K.  Newman,  R.N.,  which  stated  : 

(1)  I  -am  Transport  Officer  in  the  Royal  Albert  Docks. 
Since  the  war  I  have  been  responsible  for  fitting  out  several 
Hospital  Ships  for  the  Royal  Navy,  and  I  am  therefore 
well  acquainted  with  the  requirements  according  to 
Admiralty  specifications  for  Service  Hospital  Ships. 

(2)  I  made  a  thorough  inspection  of  the  Ophelia  on  the 
9th  December,  1914,  as  she  was  lying  in  the  South  Western 
India  Dock,  London,  with  the  object  of  ascertaining  whether 
she  was  suitable  for  use  as  a  Hospital  Ship.  I  was  then 
under  the  impression  that  I  was  examining  her  with  a  view 
to  the  British  Government  taking  her  over  as  a  Hospital 
Ship. 
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Oil  the  same  day  I  made  a  report  that  she  was  “  quite 
unsuitable  ”  for  the  purposes  of  a  Hospital  Ship. 

(3)  My  reasons  for  that  opinion  are  : 

(1)  Absence  of  scuttles  or  port  holes  for  purposes  of 
proper  ventilation  and  light  and  lack  of  room  in  the 
hospital  wards. 

(2)  Lack  of  sanitary  conveniences. 

(3)  Want  of  accommodation  for  medical  and 
nursing  staff. 

(4)  There  are  two  hospital  wards,  one  forward  and  one 
aft  and.  both  on  the  main  deck.  There  is  only  one  entrance 
to  each  ward. 

The  forward  ward  is  40  ft.  7  in.  long  by  31  ft.  6  in.  wide 
The  height  from  deck  to  deck  is  7  ft.  The  height  between 
the  top  of  the  hatch  leading  to  the  lower  hold  and  the 
bottom  of  the  coaming  or  hatchway  leading  to  the  upper 
deck  is  5  ft.  3  in.  This  hatchway  measures  29  ft.  9  in.  by 
11  ft.  2  in.,  and  this  is  the  only  clear  floor  space  in  the 
ward.  There  are  no  side  scuttles  or  port  holes  for  ventila¬ 
tion  and  light.  The  iron  deck  is  unsheathed  and  not  covered. 
The  skylight  and  the  hatch  giving  entrance  to  the  ward  from 
the  upper  deck  are  the  only  means  of  ventilation,  and  the 
ventilation  is  certainly  insufficient. 

There  is  no  sanitary  convenience  of  any  kind,  in  the 
forward  ward.  The  nearest  sanitarv  convenience  is  on  the 
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bridge  deck  under  the  upper  bridge  deck.  There  is  no 
accommodation  for  any  of  the  hospital  staff  in  the  ward  or 
any  conveniences,  except  one  cupboard.  There  are  no 
chairs  but  one  table.  There  is  no  cold  water  laid  on.  The 
cold  water  would  have  to  be  brought  from  the  bridge  deck. 
There  is  one  zinc  bath  in  this  ward.  It  is  very  roughly 
fitted  against  the  bulk-head  of  the  operating  room  and  at 
the  foot  of  two  rows  of  cots.  It  is  fitted  with  hot  water 
only.  There  is  also  a  spare  operating  table  in  this  ward. 

(5)  The  after  ward  is  abaft  the  engine  room  and  the 
forepart  is  divided  by  the  engine  room  casing  which  occupies 
the  middle  of  the  forward  part  of  the  ward.  The  only  floor 
space  available  is  the  top  of  hatch  25  ft.  8  in.  by  11  ft.  2  in. 

The  height  to  the  upper  deck  is  6  ft.  This  deck  is  bare 
iron,  and  the  only  access  to  the  ward  is  by  an  ordinary 
hatchway  leading  to  the  upper  deck.  There  are  no  sanitary 
conveniences  nearer  than  the  upper  deck,  but  there  are  two 
wash  basins  and  a  zinc  bath  fitted  for  hot  water  only. 

The  forward  part  of  this  ward  is  pierced  and  sixteen 
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8-in.  scuttles  are  fitted  and  two  12-in.  ventilators  to  bridge 
deck. 

These  form  the  only  ventilation  with  the  exception  of 
the  companion  ladderways  leading  to  the  bridge  deck. 

There  is  an  8  ft.  6  in.  by  7  ft.  8  in.  skylight  to  the  after¬ 
ward  and  one  12-in.  ventilator  to  bridge  deck.  This  ward 
is  sufficiently  ventilated  in  the  forward  part  but  not  in 
the  after  part. 

There  is  no  accommodation  whatever  for  the  staff  in 
the  after  ward  and  no  chairs,  cupboards  or  tables  are 
provided,  but-  there  are  some  cupboards  with  linen  in  them 
and  a  few  camp  stools. 

(6)  The  only  way  of  getting  wounded  or  sick  persons 
into  either  ward  if  they  cannot  walk  would  be  by  taking 
the  hatchway  off  and  hoisting  them  up  by  the  derrick, 
and  that  is  also  the  only  way  by  which  they  could  be  carried 
from  the  after  ward  to  or  from  the  operating  room. 

(7)  None  of  the  hospital  appliances  had  apparently  ever 
been  used. 

(8)  The  sick  berth  staff  could  only  be  accommodated  in 
the  steerage.  There  are  in  the  steerage  two  rooms  which 
contain  10  open  berths  two  tiers  high  in  one  row.  Also 
a  mess  table.  This  accommodation  is  very  rough  and  quite 
unsuitable  for  the  sick  berth  staff.  There  is  no  accom¬ 
modation  whatever  for  nurses. 

(9)  The  funnel  has  been  lengthened  about  10  ft.  and 
attached  to  the  funnel  near  the  top  there  are  four  brackets 
two  on  each  side  of  the  funnel  and  each  carrying  two  pairs 
of  signal  halyards.  The  funnel  has  been  lengthened  and 
the  brackets  fitted  to  the  lengthened  portion  of  the  funnel 
as  high  as  possible  and  these  alterations  have  in  my  opinion 
been  specially  made  for  hoisting  lights  and  flags  for  signalling 
purposes.  On  each  side  of  the  funnel  were  stowed  on  hooks 
a  number  of  signal  flags  obviously  kept  there  for  immediate 
use.  These  flags  are  not  the  International  code  signal  flags 
but  special  German  flags. 

There  is  also  a  set  of  International  code  signal  flags 
such  as  are  usually  carried  by  merchant  ships.  These  were 
in  the  locker  in  the  charthouse  which  is  where  signal  flags 
are  usually  kept  in  merchant  and  in  Hospital  Ships. 

The  Ophelia  is  226  ft.  long.  She  is  painted  white,  with 
a  horizontal  band  of  green  about  a  yard  and  a  half  wide. 
She  has  a  white  funnel  with  black  top  and  a  red  cross  painted 
upon  it  on  each  side. 
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(10)  The  Ophelia  has  two  masts.  Both  masts  have 
been  lengthened  by  a  spar  lashed  to  them,  so  as  to  make 
her  suitable  for  wireless  telegraphy  installation.  The  masts 
are  now  both  about  77  ft.  high.  This  is  an  abnormal  height. 

(11)  Abaft  the  main  mast  she  carried  a  derrick  post  with 
a  small  steel  derrick  capable  of  lifting  weights  of  about 
three  tons.  This  derrick  will  plumb  overboard  and  also 
plumb  the  aft  hatch, 

(12)  The  only  Bed  Cross  flags  I  could  find  were  two 
10  ft.  6  in.  by  8  ft.  10  in.  which  were  large  for  a  ship  of  the 
size  of  the  Ophelia . 

She  had  the  following  signalling  appliances  which  are 
usually  carried  by  passenger  ships,  namely:  — 

Verey’s  pistols 
Verey’s  lights 
Flares 

Small  signal  rockets 
Blue  lights 

Holmes’  distress  flares,  and 
Lifebuoy  rescue  lights. 

In  addition  to  these  appliances  she  also  had  on  board  10 
large  signal  rockets  which  were  unusually  strong  for 
signalling  purposes  and  were  very  much  better  both  in 
finish  and  manufacture  than  the  signalling  rockets  usually 
carried  in  passenger  ships.  I  am  informed  and  believe  that 
these  large  signal  rockets  wTere  fitted  for  a  steel  tail  or  fan, 
but  no  trace  of  these  fittings  can  be  found  on  board. 

The  number  of  Yerey’s  lights  carried  was  abnormally 
large.  They  comprised  600  green  lights,  480  red  lights  and 
140  white  lights. 

The  number  of  Verey’s  lights  winch  according  to 
Admiralty  regulations  are  to  be  carried  by  a  battleship  or 
battle  cruiser  in  H.M.  Navy  is  only  100  green  lights,  100  red 
lights  and  300  white  lights,  and  the  number  to  be  carried 
by  an  auxiliary  ship  or  corresponding  ship  wrould  be  12  of 
each. 

(13)  The  conclusion  I  drew  from  my  examination  of  the 
Ophelia  was  that  not  only  was  she  unsuitable  for  use  as  a 
Hospital  ship  but  she  was  undoubtedly  fitted  and  intended 
for  signalling  purposes.  I  came  to  this  conclusion  before 
I  had  any  knowledge  that  the  Ophelia  was  suspected  of 
acting  as  a  signalling  ship  and  when  I  was  asked  to  report 
on  her  suitability  as  a  Hospital  ship.  No  British  Hospital 
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ship  is  fitted  with  such  elaborate  means  of  signalling  as 
the  Ophelia . 


Then  there  was  an  affidavit  of  Sir  William  Graham 
Greene,  K.C.B.,  Permanent  Secretary  to  the  Admiralty, 
showing  two  incidents  in  connection  with  which  it  was 
claimed  that  this  ship  was  doing  proper  work.  The 
affidavit  stated  : 


(1)  I  am  Secretary  to  the  Commissioners  for  executing 
the  Office  of  Lord  High  Admiral  of  the  United  Kingdom 
and  from  information  acquired  by  me  as  such  Secretary 
as  aforesaid  1  am  able  to  depose  to  the  following  facts. 

(2)  From  records  in  the  possession  of  the  Admiralty 
one  of  His  Majesty’s  submarines  returned  to  Harwich  and 
thereafter  reported  before  11  a.m.  on  the  7th  October,  1914 
that  she  had  sunk  a  German  destrover  off  Ems  River  at 
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11  a.m.  on  the  6th  October. 

(3)  There  is  no  record  in  the  possession  of  the  Admiralty 
of  any  other  German  destroyer  or  torpedo-boat  having  been 
sunk  anywhere  in  the  neighbourhood  of  the  Ems  or 
adjacent  coasts  by  a  British  submarine  on  the  6th,  7th  or 
8th  October,  1914. 

(4)  From  records  in  the  possession  of  the  Admiralty  four 
German  torpedo-boat  destroyers  were  sunk  by  some  of 
His  Majesty’s  ships  between  2.20  p.m.  and  4.30  p.m.  on 
the  17th  October,  1914,  within  a  radius  of  six  miles  from 
lat.  53°  1'  N.,  and  long.  3°  40'  E.  During  and  shortly 
after  the  engagement  34  survivors  from  the  sunk  German 
destroyers  were  picked  up  by  some  of  His  Majesty’s  ships. 


The  President  :  According  to  the  entry  in  the  ship’s 
log,  they  received  orders  on  October  6  to  steam  out  at  once 
to  the  mouth  of  the  Ems  at  8.30.  The  German  destroyer 
was  sunk,  this  affidavit  says,  according  to  the  report,  at 
11  a.m.  Having  received  orders  to  steam  out  at  night 
to  the  mouth  of  the  Ems,  and  after  coming  near  some 
German  ship,  they  received  a  counter  order  and  steamed 
back.  That  looks  as  though  they  were  told  it  was  too 
late ;  and  therefore  that  would  not  account  for  their 
being  there  on  the  8tli. 
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The  Attorney  General  :  It  certainly  seems  curious, 
in  view  of  the  loss  at  11  a.m.  on  October  6,  that  this 
hospital  ship  should  return  to  port  and  then  set  out  again, 
and  on  October  8  should  dodge  about  from  10.12  to  10.28, 
and  should  then  steam  full  speed  back  again. 

Now  comes  the  claim,  dated  February  24,  1915  : 

The  claim  of  Johannes  Valerius  Ohristlieb  Pfeiffer  a 
Naval  Staff  Surgeon  of  the  above-named  ship  Ophelia  a 
subject  of  His  Imperial  Majesty  the  German  Emperor  at 
present  under  detention  in  the  Officers’  Prisoners  of  War 
Camp  at  Holyport  near  Maidenhead  in  the  County  of 
Berks  on  behalf  of  the  Imperial  German  Government  the 
true  lawful  and  sole  owner  of  the  said  ship  her  tackle 
apparel  and  furniture  at  the  time  she  was  taken  and  seized 
as  prize  by  His  Majesty’s  ship  of  war  Meteor  A.  F.  W. 
Howard  Commander  and  brought  into  the  Port  of  Great 
Yarmouth  for  the  said  ship  as  the  true  lawful  sole  and 
entire  property  of  the  Imperial  German  Government  as 
aforesaid  and  for  demurrage  and  all  such  loss  costs 
charges  damages  and  expenses  as  have  arisen  and  been 
incurred  or  may  arise  and  be  incurred  by  reason  of  the 
capture  and  detention  aforesaid. 

The  grounds  of  the  said  claim  are  as  follow  : 

(1)  The  said  ship  is  a  hospital  ship,  that  is  to  say,  a 
ship  equipped  adapted  and  assigned  specially  and  solely 
with  a  view  to  assisting  the  wounded  sick  and  shipwrecked 
having  been  officially  commissioned  by  the  German 
Government  and  the  ship’s  name  having  been  com¬ 
municated  to  the  Governments  of  all  the  belligerent 
Powers  through  the  official  channels  during  the  course  of 
the  present  hostilities  and  before  the  ship  was  employed 
as  a  hospital  ship  pursuant  to  Article  I.  of  the  Hague 
Convention  No.  10. 

(2)  The  said  ship  was  formerly  a  trading  steamer  and 
is  registered  at  the  Port  of  Hamburg.  The  officers  and 
medical  staff  took  possession  of  the  ship  at  Kiel  at  the  end 
of  August  and  superintended  her  fitting  out  as  a  Hospital 
ship.  She  completed  her  fitting  out  at  Wilhelmshaven 
whence  she  sailed  on  the  6th  of  October,  1914. 

(3)  The  said  ship  as  aforesaid  and  all  her  boats  were 
before  sailing  and  until  her  capture  painted  white  outside 
with  a  horizontal  band  of  green  in  accordance  with  the 
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terms  of  Article  V.  of  the  said  Convention  and  at  all 
material  times  made  herself  known  by  hoisting  her  national 
flag  and  the  white  flag  with  a  red  cross  as  provided  by 
the  Geneva  Convention.  She  also  has  a  red  cross  on 
either  side  of  the  white  funnel. 

(4)  From  the  date  of  her  departure  from  Wilhelms- 
haven  until  her  capture  as  aforesaid  on  the  18th  day  of 
October  1914  the  said  ship  was  engaged  solely  in  affording 
or  seeking  to  afford  relief  and  assistance  to  the  wounded 
sick  and  shipwrecked  of  the  belligerents  and  for  no 
military  purpose  whatever. 

(5)  By  reason  of  the  matters  aforesaid  the  said  ship 
was  under  the  said  Convention  exempt  from  capture. 

The  evidence  does  not  bear  out  the  claim  that  the 
Ophelia  was  being  used  solely  as  a  hospital  ship,  and 
that  when  she  came  out  of  Wilhelmsliaven  she  did  so 
simply  with  the  object  of  affording  relief  and  for  no 
military  purpose  whatever. 

That  is  as  far  as  we  are  able  to  take  the  case,  and  on 
behalf  of  the  Crown  we  are  most  anxious  that  every  ship 
which  is  entitled  to  the  claim  of  being  a  hospital  ship 
should  have  the  most  complete  immunity  from  any 
interference. 

If  as  the  result  of  this  investigation,  the  claim  that  the 
ship  was  in  reality  used  for  hospital  purposes  only  is 
maintained,  then  the  Court  will  make  the  necessarv  order, 
and,  whatever  lias  happened,  the  matter  will  be  put  right. 
Quite  another  matter,  however,  is  the  claim  for  demur¬ 
rage,  costs  and  damages,  because  the  captors  are  entitled 
to  proceed  in  cases  of  suspicion — not  any  ridiculously 
exaggerated  suspicion,  but  any  reasonable  suspicion ;  and 
even  if  the  suspicions  are  found  not  to  be  justified,  no 
order  is  made  for  costs,  damages  and  expenses.  The 
question  is  whether  the  Ophelia  discharges  herself  from 
the  case  alleged  against  her.  If  she  does,  the  Crown  will 
be  most  concerned  to  see  that  she  is  restored  without 
delay  to  her  rightful  status. 


A 


Steamship  “  Ophelia.”  37 

I 


Mr.  Leslie  Scott,  K.C.,  M.P.,  for  the  claimant :  The 
case  for  the  Grown  has  been  stated  with  moderation  and 
fairness.  It  has  been  said  that  inferences  averse  to  the 
vessel  ought  to  be  drawn  because  of  certain  facts  which 
seem  to  fall  under  four  heads  :  (1)  that  the  ship  was 

not  adapted  for  use  solely  for  hospital  purposes  within  the 
meaning  of  the  Hague  Convention;  (2)  that  the  ship 
was  used  for  military  purposes;  (3)  that  on  a  specific 
date — viz.,  October  8 — she  sought  to  evade  search;  and 
(4)  that  there  are  certain  facts  which  require  explanation, 
the  absence  of  certain  records,  &c. 

Before  dealing  with  the  case  under  these  heads  I  desire 
to  submit  as  strongly  as  possible  that  the  case  is  one  of 
mere  suspicion,  and  that  none  of  the  facts  stated  in  the 
affidavits,  individually  or  cumulatively,  are  sufficient  to 
justify  those  suspicions. 

A  very  strong  case  is  required  to  prove  so  very  grave 
a  departure  from  international  duty  as  would  be  involved 
in  the  use  of  a  hospital  ship  for  military  purposes.  It  is 
difficult  to  conceive  any  graver  charge  in  regard  to  inter¬ 
national  conventions  than  that  brought  against  the  owners 
of  this  vessel. 

The  Hague  Convention,  which  applies  the  Geneva 
Convention  to  maritime  warfare,  does  not  require  that 
hospital  ships  within  the  meaning  of  the  Convention 
should  be  any  particular  kind  of  hospital  ship.  The 
Convention  extends  to  hospital  ships  of  all  kinds,  whether 
elaborately  or  ill-fitted,  or  supplied  with  a  good  or  an 
indifferent  medical  staff,  or  whether  it  is  a  vessel  in  which 
patients  could  be  treated  as  in  a  hospital  on  land  for  a 
long  time,  or  a  vessel  which  could  merely  be  used 
as  an  ambulance  to  convey  wounded  men  or  exhausted 
men  to  hospital  ships  of  a  more  permanent  character  or 
take  them  into  port. 

When  your  Lordship  saw  the  vessel  last  week  she  had 
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been  in  dock  for  six  months,  and  consequently  was  not 
very  bright  and  clean,  but  she  was  designed  for,  and  was 
intended  to  be  used  as,  an  auxiliary  hospital  ship — for 
the  collection  of  the  wounded  or  persons  suffering  from 
immersion  in  water,  and  conveying  them  to  a  base. 

It  is  said  that  the  presence  on  board  the  vessel  of  a 
large  supply  of  artificial  lights  for  the  purpose  of 
signalling  at  night  was  inconsistent  in  some  way  with 
her  use  as  a  hospital  ship.  It  is  difficult  to  understand 
the  ground  upon  which  that  inference  is  sought  to  be 
drawn. 

The  Attorney- General  :  The  suggestion  is  that  if  the 
ship  was  intended  for  signalling  purposes  she  might  be 
expected  to  use  a  large  number  of  signals,  whereas  if  she. 
was  a  hospital  ship  she  would  only  have  to  employ  a 
limited  number,  and  it  is  odd  that  she  should  have  so 
many  on  board. 

Mr.  Scott  :  Seeing  that  the  vessel  had  a  wireless 
installation  on  board,  and  military  signalling  is  done  by 
Avireless,  I  do  not  see  the  force  of  that  observation.  The 
Ophelia  had  no  searchlight  and  no  means  if  she  wanted 
to  go  out  at  night  and  assist  drowning  people,  to  help  her, 
and  a  large  supply  of  lights  of  this  kind  was  the  only 
alternative  for  picking  up  people  in  the  water  at  night. 

The  signalling  facilities  on  board  were  not  in  the  least 
inconsistent  with  the  use  of  a  hospital  ship  under  the 
Tenth  Hague  Convention,  which  expressly  authorizes  the 
installation  of  wireless  on  board.  It  is  obvious  that  a 
vessel  would  not  be  efficient  for  hospital  purposes  unless 
she  were  able  to  summon  help  by  wireless. 

It  is  said  that  the  funnel  was  lengthened,  as  also  were 
the  masts,  and  that  those  matters  had  to  do  with 
signalling.  The  funnel  was  lengthened  in  1913,  when  the 
Ophelia  was  used  as  a  commercial  ship  for  commercial 
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purposes.  The  masts  were  lengthened  at  Hamburg  during 
the  war,  and  that  was  entered  in  the  log,  and  the  reason 
that  they  were  lengthened  is  that  it  was  found  that  the 
wireless  apparatus  as  previously  stretched  between  the 
masts  was  too  low. 

The  flags  used  on  board  were  the  ordinary  mercantile 
flags  of  the  international  code,  and  their  use  is  on  precisely 
the  same  footing  as  the  use  of  a  code  for  signalling  by 
wireless.  With  regard  to  that  matter,  the  facts,  as  the 
witnesses  will  explain,  are  these  : 

In  the  German  service  non-combatant  vessels  are  given 
a  secret  code  for  use,  which  is  not  the  same  as  the  secret 
code  used  by  combatant  vessels.  It  is  obvious  that  a 
secret  code  must  be  used,  because  it  is  necessary  to  give 
instructions  to  hospital  ships  to  go  to  certain  localities 
even  before  an  engagement,  or  after  an  engagement  had 
taken  place.  If  such  information  were  given  uncoded,  it 
is  obvious  that  from  time  to  time  important  pieces  of 
information  would  be  picked  up  by  the  enemy  which 
would  be  of  military  value.  Had  it  been  the  intention 
to  forbid  the  use  of  a  code,  there  would  have  been  express 
provision  to  that  effect  in  the  Hague  Convention. 
Therefore  it  is  submitted  that  no  adverse  inference  is 
possible  from  the  fact  that  a  given  message  was  sent  in 
code.  That  is  the  explanation  of  why  the  message  was  sent 
in  code  on  October  18  from  the  Ophelia  to  the  Norddeich 
station  asking  for  instructions.  Dr.  Pfeiffer  will  tell  the 
Court  what  the  message  he  sent  was.  On  the  evening  of 
the  17tli  he  received  a  message  from  the  naval  authorities, 
and  in  pursuance  of  that  message  he  started  on  the  voyage. 

That  order  was  to  this  effect  : 
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Go  at  once  to  Haaks  lightship;  further  instructions 
to  follow. 

The  next  day  having  received  no  further  instructions, 
some  time  between  one  and  two  o’clock,  Dr.  Pfeiffer  called 
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up  the  Norddeich  station  asking  for  further  instructions, 
and  he  got  in  answer  the  further  wireless  message  which 
ran  : 


Argument. 


Search  3°  55'  East,  52°  517  North,  and  neighbourhood. 


Instructions  are  given  in  the  German  service  to  all 
hospital  ships  alike.  All  are  furnished  with  the  secret 
code,  which  is  not  the  same  secret  code  as  used  by  the 
lighting  arm  of  the  service,  and  all  hospital  ships  have  the 
same  instructions  that  they  are  not  to  allow  either  the 
code,  or  the  records  made  of  the  code  messages,  or  the 
instructions  to  get  into  the  hands  of  the  enemy.  The 
whole  point  is  that,  from  the  German  point  of  view, 
secrecy  is  absolutely  necessary.  These  instructions  are 
the  same  that  were  given  to  auxiliary  ships.  That  was 
why  there  was  no  secret  code  forthcoming  from  the  vessel 
at  the  time  when  she  was  searched,  why  there  was  no 
wireless  log  containing  the  messages,  and  why  the 
instructions  themselves  were  not  on  board  the  vessel. 
The  wireless  code  and  the  book  of  instructions  were 
thrown  overboard.  There  were  other  matters  of  a  secret 
character  which,  for  obvious  reasons,  could  not  be  allowed 
to  get  into  the  hands  of  the  belligerents,  but  which  were 
absolutely  essential  to  the  hospital  ship.  For  instance, 
there  were  the  details  of  the  German  mine  areas.  They 
were  given  to  the  Commander  of  the  vessel  so  that  he 
could  avoid  being  blown  up,  and  they  are  now  residing 
with  the  other  documents  somewhere  at  the  bottom  of 
the  North  Sea.  These  instructions  are  all  proper  and 
necessary,  and  in  no  sense  forbidden  by  the  Tenth  Hague 
Convention.  There  is  nothing  in  any  of  them  that  could 
be  of  any  assistance  to  the  German  Government  in 
carrying  on  the  war. 

That  the  use  of  a  hospital  ship  is  capable  of  abuse  is 
a  platitude;  it  is  obvious  that  a  hospital  ship  might  be 
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used  for  the  purpose  of  belligerency,  fraudulently  and 
improperly  used ;  but  it  is  submitted  that  none  of  the 
matters  referred  to  justifies  the  inference  of  any  intention 
to  abuse  the  hospital  ship,  or  of  any  abuse,  in  fact.  In 
cases  of  this  kind,  particularly  in  view  of  the  very  fair 
statement  of  the  case  on  behalf  of  the  Crown,  the  only 
possible  answer  is  a  complete  explanation.  The  facts 
mentioned  are  not  in  the  possession  of  the  British 
Admiralty,  and  I  put  them  before  the  Court  for  the  first 
time. 

The  next  head  is  that  the  vessel  was  in  fact  adapted 
and  used  for  military  purposes.  It  is  submitted  that  in 
'the  evidence  there  are  no  facts  at  all  upon  which  it  could 
be  said  that  the  vessel  was  capable  of  being  used  for 
military  purposes,  except  that  she  was  equipped  with 
signalling  apparatus,  wireless  and  lighting  apparatus. 
That  she  was  capable  of  being  used  for  military  purposes 
with  this  apparatus  is  equally  true  of  any  hospital  ship. 

Then  as  to  the  point  raised  concerning  the  derrick. 
This  derrick  was  an  ordinary  or  commercial  derrick, 
which  was  there  on  the  ship  when  she  was  used  as  a 
mercantile  ship  for  ordinary  cargo  purposes.  Since  she 
was  converted  to  a  hospital  ship  this  derrick  has  been 
lashed  to  the  mast  and  has  never  been  used.  It  was  of 
no  use  for  hospital  purposes.  It  is  said  that  her  move¬ 
ments  on  October  6  were  suspicious.  The  answer  is  that 
there  is  not  a  single  entry  in  the  log  justifying  any 
suspicion  at  all.  A  torpedo-boat  had  been  sunk,  and  she 
was  sent  to  look,  and  the  log  merely  shows  that  she  goes 
into  the  Ems,  passing  Borkum  at  4.45  on  the  7th.  She 
steamed  out  from  Ems  on  the  8th  in  a  westerly  direction, 
and  then  took  a  series  of  zigzags  N.W.  and  N.E.  in  a 
northerly  direction.  Then  she  turned  eastward,  coming 
round  on  a  course  making  a  certain  amount  of  southward 

at  the  same  time,  because  there  was  a  drift  as  a  result  of 
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prevailing  westerly  winds  tlie  two  previous  days.  That 
might  have  caused  any  survivors  clinging  to  wreckage 
from  the  torpedo-boat  to  have  drifted  in  an  easterly 
direction.  She  hoped  she  might  pick  up  any  that  were 
about.  That  was  all,  and  those  on  board  were  absolutely 
unconscious  of  any  desire  in  the  mind  of  those  on  the 
submarine  which  they  sighted  seven  or  eight  miles  away 
that  they  should  stop.  The  submarine  did  not  signal  to 
them  to  stop,  and  why  the  Commander  of  the  submarine 
should  imagine  that  the  hospital  ship  did  not  want  to 
stop  when  he  did  not  ask  her  to  do  so,  and  that  she  should 
desist  from  the  work  she  was  engaged  in  while  he  paid 
her  a  visit,  cannot  be  conceived. 

The  President  :  Is  it  not  a  natural  thing  that  she 
should  approach  any  ship  which  was  in  the  locality  to  see 
if  she  could  get  any  information  ? 

Mr.  Scott  :  They  had  definite  orders  to  look  for 
survivors,  and  they  were  looking.  It  may  be  that  if  the 
submarine  had  been  nearer  they  would  have  asked  for 
information. 

It  is  stated  in  Lieutenant-Commander  Moncreiffe’s 
affidavit  that  she  was  carrying  a  flag  that  was  not  her 
national  flag.  That  is  untrue.  She  was  carrying  her 
German  national  flag  and  the  Red  Cross  flag  at  the  time. 
She  was  flying  them  all  the  time  at  the  appropriate  places. 

The  Commander  of  the  submarine  said  further  that 
the  ship  altered  her  course  to  the  north.  Her  greatest 
speed  was  nine  or  ten  knots.  If  the  submarine  was  going 
11  knots  she  could  not  have  run  away  from  him.  The 
Commander  of  the  submarine  has  drawn  a  series  of  quite 
baseless  inferences.  He  was  a  long  way  off,  and  a 
submarine  is  not  the  best,  but  probably  the  worst,  place 
at  sea  from  which  to  get  accurate  observations  of  vessels 
at  a  considerable  distance. 
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He  said  that  this  ship  obviously  fled  from  him,  but  he 
jumped  to  a  conclusion  which  was  quite  baseless.  If 
the  course  of  the  ship  was  as  will  be  stated  by  the 
witnesses,  and  nothing  like  what  was  plotted  on  the  chart 
exhibited  on  behalf  of  the  Crown,  or  as  was  stated  by 
Lieutenant-Commander  Moncreiffe,  then  there  is  an  end 
of  all  his  surmises. 

The  President  :  When  was  the.  search  commenced  for 
the  supposed  sunken  torpedo-boat  ? 

Mr.  Scott  :  About  six  o’clock  on  the  morning  of  the 
8th. 

The  President  :  When  do  you  say  he  gave  up  any  hope 
of  seeing  any  trace  of  the  boat  ? 

Mr.  Scott  :  Apparently  about  11  o’clock. 

The  President  :  About  the  same  time  as  she  saw  the 
submarine  ? 

Mr.  Scott  :  about  40  minutes  before.  They  gave  up 
after  five  hours’  search. 

The  President  :  It  was  a  mere  coincidence  that  the 
submarine  was  there.  That  is  your  case  ? 

Mr.  Scott  :  It  is.  The  alterations  of  her  course  as 
described  by  Lieutenant-Commander  Moncreiffe  are 
absolutely  inconsistent  with  the  course  plotted  by  the 
Admiralty. 

e/ 

Supposing  the  whole  of  Lieutenant- Commander 
Moncreiffe’s  affidavit  had  been  true,  it  is  submitted  that 
it  is  not  a  case  for  anything  more  than  asking  questions 
as  to  what  the  ship  was  doing  on  the  8th,  and  the  moment 
the  answer  was  given  that  they  had  been  told  to  look  for 
survivors  of  the  torpedo-boat,  that  would  be  a  complete 
answer  and  would  prevent  any  claim  being  properly  made 
in  the  Prize  Court. 
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1915  As  to  the  evening  of  the  17tli,  there  is  very  little  to  be 

May  3‘  said.  The  facts  are  simple.  A  disaster  took  place  on  the 
Steamship  17th.  Four  torpedo-boats  were  sunk  by  the  British  fleet. 

Ophelia.”  •  • 

A  message  came  from  the  German  Naval  Authorities  for 
Argument.  tjie  sjx[p  g0  £jie  area  0f  the  battle  and  search.  It  was 
not  until  she  got  into  the  neighbourhood  of  the  Haaks 
lightship  on  the  morning  or  afternoon  of  the  18th  that 
Dr.  Pfeiffer,  not  having  received  any  further  instructions, 
telegraphed  to  the  Norddeicli  signal  station  asking  for 
further  instructions.  He  got  an  answer  and  then  went  to 
the  place  where  he  was  stopped.  It  was  thought  that 
there  might  be  things  stowed  away  in  the  middle  of  the 
sand  ballast.  The  vessel  has  been  searched  during  the  six 
months  she  has  been  in  England,  and  nothing  has  been 
found. 


1915  The  Solicitor- General  (Sir  Stanley  0.  Buclcmaster , 

{ay  4‘  K.G.j,  M.P.)  produced  two  notices  showing  the  dates  and 
times  when  official  notification  of  certain  German  Naval 
disasters  was  made  in  this  country.  One,  dated  October  7, 
was  issued  at  G.35  p.m.,  and  the  other,  dated  October  17, 
at  G.55  p.m. 

Mr.  Scott  :  There  is  nothing  to  show  what  sort  of 
information  was  available  to  the  German  Government  ? 

The  Solicitor-General  :  No. 

Mr.  Scott,  continuing  his  address  on  behalf  of  the 
claimant  :  There  is  one  point  to  which  a  little  importance 
was  attached  in  the  affidavits,  viz.,  that  some  of  the 
Ophelia’s  crew  were  evidently  competent  seamen  and 
drilled  for  naval  purposes.  The  Tenth  Hague  Convention 
of  1907  applies  to  maritime  warfare  the  rules  in  relation 
to  such  matters  that  had  been  agreed  upon  internationally 
for  land  warfare.  In  Art.  8,  Chapter  2,  of  the  Geneva 
Convention  of  1906,  there  is  a  plain  statement  that 
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“  hospital  people  ” — to  use  a  popular  expression — do  not 
lose  the  protection  of  the  Convention  merely  because  they 
are  armed  soldiers. 

Therefore  the  fact  that  men  aboard  the  Ophelia 
happened  to  have  a  naval  rating  and  a  knowledge  of  naval 
drill  is,  it  is  submitted,  quite  irrelevant. 
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The  Attorney- General  :  It  is  not  necessary  to  go  back 
to  the  Geneva  Convention.  The  same  provision  is  to  be 
found  in  Art.  8  of  the  Tenth  Hague  Convention  : 

The  fact  of  the  staff  of  the  said  ships  and  sick-bays 
being  armed  for  maintaining  order  and  for  defending  the 
sick  and  wounded,  and  the  presence  of  wireless  telegraphy 
apparatus  on  board,  are  not  sufficient  reasons  for  with¬ 
drawing  protection. 


The  President  :  They  are  entitled  to  be  armed  for 
maintaining  order  and  for  defending  the  sick  and 
wounded.  Who  is  likelv  to  attack  a  vessel  which,  from 
her  outward  appearance,  is  a  hospital  ship,  and  does  not 
require  to  defend  herself  ? 

Mr.  Scott  :  That  does  not  touch  the  point,  which  is  a 
smaller  one,  and  simply  this,  that  the  Conventions 
recognize  that  soldiers  in  regard  to  land  warfare  and 
naval  soldiers  in  regard  to  naval  warfare  may  be  attached 
to  a  Red  Cross  establishment  or  ship. 

The  President  :  If  they  are  there  for  the  purpose  of 
the  hospital  ship  ? 

Mr.  Scott  :  The  fact  that  there  are  naval  men  on  board 
a  hospital  ship  who  are  well  drilled  is,  I  submit,  perfectly 
unobjectionable. 

Referring  to  a  statement  in  Commander  Newman’s 
affidavit  that  only  two  Red  Cross  flags  could  be  found 
upon  the  Ophelia ,  Mr.  Scott  said  that  the  evidence  would 
show  that  until  November  5  there  were  at  least  five  of  such 
flags  on  board  the  vessel,  and  that  if  they  had  disappeared 
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since  then  it  was  because  they  had  been  taken  away.  His 
clients  were  informed  by  the  Marshal  that  there  had  been 

t / 

some  amount  of  pilfering  of  ship’s  stores  at  the  docks, 
and  it  was  possible  that  the  flags  went  then. 

The  President  :  I  can  understand  pilfering  of  ship’s 
stores,  but  not  of  Red  Cross  flags,  unless  they  are  required 
by  a  curio  hunter. 

Mr.  Scott  :  There  is  a  letter  written  by  the  solicitors 
instructing  me  to  Dr.  Pfeiffer,  reporting  a  telephone 
communication  from  the  Marshal  to  that  effect,  and  there 
is  a  letter  of  March  1,  written  from  the  Marshal’s  office, 
in  which  this  passage  occurs  : 

The  Marshal  has,  as  you  have  already  been  informed, 
given  an  order  for  the  sale  of  the  stores  that  are  actually 
perishable.  ...  I  am  also  to  inform  you  that  all  reasonable 
precautions  are  being  taken  against  pilfering,  &c. 

All  we  are  concerned  to  prove  is  that  down  to  a  specific 
date  these  five  flags  were  on  board.  The  scrap  log  was 
kept  by  the  mate,  who  is  at  present  in  Jersey.  The  Crown 
were  not  till  the  preceding  day  making  any  point  about 
pages  being  torn  out,  but  as  some  point  is  being  made  in 
that  connection  now,  this  observation  is  of  considerable 
force — that  the  loose  sheets  in  question  have  reference  to 
matters  not  merely  down  to  the  date  of  seizure,  but  to 
matters  for  two  days  after  the  date  of  seizure.  They  were 
all  treated  in  exactly  the  same  way  both  before  and  after 
seizure,  which  is  practically  conclusive  as  showing  that 
there  is  nothing  of  any  sort  suspicious  about  the  fact  that 
the  sheets  were  torn  out. 

The  President  :  It  is  quite  evident  that  the  loose  pages 
with  reference  to  October  8  were  written  at  one  time  and 
were  copied  from  some  other  log.  We  know  how  important 
it  is  to  have  these  scrap  logs,  which  in  the  ordinary  course 
would  be  destroyed,  copied  at  the  time. 


Steamship  “  Ophelia.” 


47 


Mr.  Scott  read  extracts  from  both  the  deck  and  engine- 
room  logs  to  show  the  normal  movements  of  the  Ophelia 
on  the  8th,  the  day  of  the  alleged  “  bolting  ”  from  the 
British  submarine,  and  continued  :  These  records  show 
that  the  ship  was  manoeuvring,  presumably  for  the 
purpose  of  search  according  to  her  orders,  from  the  time 
she  started  in  the  morning  until  her  return  to  the  river 
in  the  evening.  At  one  time  she  was  going  slow  and  at 
another  time  full  speed  ahead,  but  at  no  time  were  her 
movements  regulated  by  the  presence  of  the  British 
submarine,  neither  was  there  any  running  away  from 
that  vessel. 

The  President  :  To  use  a  nautical  phrase,  the 
suggestion  is  that  the  last  touch  was  given  to  the  engines. 

Mr.  Scott  :  The  allegation  is  that  she  deliberately 
increased  her  speed  in  order  to  run  away  from  the 
submarine,  but  it  is  suggested  that  the  positions  of  the 
vessels  were  such  that  it  would  be  impossible  to  observe 
from  the  deck  of  the  submarine  the  increased  speed  if  it 
had  taken  place.  The  Ophelia’s  maximum  speed  was 
10  knots  and  her  ordinary  speed  8J. 

The  President  :  Your  point  is  that  if  the  submarine 
was  able  to  make  11  knots  the  Ophelia  could  not  have 
got  away  ? 

Mr.  Scott  :  Yes,  that  is  mv  contention. 

cv 

Johannes  Valerius  Christlieb  Pfeiffer,  Naval  Staff 
Surgeon  of  the  Ophelia ,  was  called  and  examined  by 
Mr.  D.  0.  Leek,  K.C.,  through  an  interpreter.  He  said  : 
I  am  a  naval  staff  surgeon  in  the  German  Navy,  and  was 
appointed  to  the  command  of  the  Ophelia  on  August  14 
last.  The  Ophelia  was  then  in  the  harbour  of  Kiel.  She 
had  been  a  merchant  vessel  before  then,  and  before  I 
joined  her  they  had  commenced  to  fit  her  up  as  a  hospital 
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ship.  On  September  5  we  got  orders  to  go  to  Cuxliaven 
via  Brunsbtittel,  and  went  through  the  canal  on  the 
following  day. 

The  fitting- up  continued  until  October  3.  The  vessel 
was  fitted  up  as  an  auxiliary  hospital  ship.  There  were 
two  wards  fitted  up  with  20  beds  forward,  50  behind,  and 
100  hammocks.  I  do  not  guarantee  the  exact  number. 
There  was  an  operating  room  forward  next  to  the  forward 
ward.  There  was  a  proper  supply  of  surgical  instruments, 
and  the  wards  were  lighted  by  skylights  and  sidelights 
(port  holes)  in  the  day  time,  and  by  electricity  at  night. 
The  ventilation  was  adequate,  and  sanitary  arrangements 
good. 

The  life-saving  appliances  comprised  a  large  number 
of  life-saving  apparatuses,  particularly  some  new 
inventions.  The  Ophelia  was  fitted  with  the  object  of 
being  used  as  an  auxiliary  ship  to  carry  injured  or 
wounded  to  the  real  hospital  ship  or  hospitals  on  shore. 

It  was  not  intended  to  keep  the  wounded  for  any  long 
time  on  board — only  temporarily  during  transport.  The 
hospital  staff  included  two  naval  surgeons,  two  sanitary 
officers,  two  male  sick  attendants,  one  petty  officer  and 
six  sailors  as  carriers  for  the  wounded,  two  signalling 
officers,  and  two  wireless  operators,  the  last  four  being 
trained  as  carriers  for  the  injured.  All  these  men  were 
part  of  the  personnel  of  the  German  Navy.  They  belong 
to  the  sailors’  torpedo  and  wharf  divisions. 

The  sailors’  division  men  might  be  required  to  go  in 
boats  to  rescue  the  wounded,  but  the  hospital  staff  was 
kept  distinct  from  the  navigating  crew.  A  mercantile 
captain  (Carl  Wilhelm  Ridder)  was  in  charge  of  the 
navigation.  He  joined  the  vessel,  as  captain,  about 
October  12  when  the  vessel  was  in  Hamburg  having  her 
boilers  cleaned.  The  name  of  the  captain  on  October  8 
was  Captain  Vormeng. 
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The  muster  roll  (produced)  does  uot  coutain  the  uaiues 
of  the  hospital  staff.  The  vessel  was  painted  as  a  hospital 
ship — white  with  a  green  band  and  a  red  cross  on  the 
funnel.  We  had  two  German  national  flags,  six  Red  Cross 
flags  (two  big  ones  and  four  small  ones)  and  signalling 
flags.  I  cannot  say  exactly.  Certainly  two  large  ones, 
and,  I  think,  four  small  ones.  I  did  not  measure  the 
Red  Cross  flags,  but* the  large  ones  were  more  than  a 
metre  square,  and  the  smaller  ones  for  the  boats  were 
about  half  a  metre  square.  The  German  national  flags 
were  the  usual  ship  flags.  The  signalling  flags  were  the 
usual  German  Navy  signalling  flags,  and  others  included 
the  international  code  flags  used  when  the  ship  was  a 
trader. 

There  were  no  special  signalling  lights,  but  there  were 
the  position  lights  (green  and  red)  and  the  steamship 
lights,  and  four  large  electric  lights  to  illumine  the  green 
band  round  the  ship  and  to  light  up  the  scene  of  any 
accident.  We  had  no  coloured  lamps  for  signalling,  but 
the  usual  rockets  for  signalling.  The  ordinary  trading 
vessel  may  carry  blue  lights,  but  I  do  not  think  there 
were  any  on  board.  I  do  not  know  whether  there  were 
any  distress  flares  on  board.  We  had  star  signalling 
cartridges  to  be  fired  off  from  pistols  to  indicate  that  a 
Morse  message  had  been  received  and  understood. 

The  funnel  of  the  ship  was  lengthened  a  long  time 
ago.  On  the  top  of  the  funnel  there  were  some  brackets, 
fitted  in  Kiel  at  the  Imperial  Wharf  when  the  wireless 
installation  was  fitted.  Previously  there  was  between  the 
masts  a  signalling  halyard  or  stay  which  carried  the 
signalling  lights.  Tlie  brackets  were  fitted  for  signalling 
purposes  when  it  was  found  that  the  stay  could  not  be 
used  without  interfering  with  the  wires.  It  was  found, 
however,  that  the  signalling  on  the  funnel  did  not  work, 
because  the  signals  all  struck  against  the  funnel.  For 
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this  reason  the  stay  had  to  be  reinstated,  and  to  prevent 
it  from  interfering  with  the  wireless  telegraphy  the  masts 
were  lengthened  at  Hamburg  on  October  12.  There  was 
no  use  for  the  brackets  on  the  funnel' after  the  stay  had 
been  replaced,  but  they  were  retained  as  a  reserve.  There 
was  no  purpose  in  taking  them  away. 

The  hospital  stalf  were  not  regularly  drilled  before 
leaving  Hamburg,  as  there  were  many  other  things  to  be 
done — fitting,  cleaning  and  painting  the  ship,  and 
preparing  her  for  the  duties  which  she  would  have  to 
perform. 

The  certificate  of  the  ship  was  dated  September  11,  and 
the  first  date  on  which  she  was  sent  out  was  October  7, 
after  the  torpedo-boat  $  116  had  been  sunk  on  the  6th. 
The  vessel  sailed  from  Wilhelmshaven  in  the  morning  of 
October  6,  passed  the  mine  booms  at  10.50,  and  anchored 
in  Schillighorn  Roadstead  at  11.50.  At  8.30  the  same 
evening  I  received  orders  to  steam  to  the  mouth  of  the 
Ems. 


The  orders  came  from  the  chief  of  the  Tross,  i.e.,  the 
ships  not  belonging  to  the  navy,  such  as  hospital  ships, 
colliers,  &c.„  or  from  the  doctor  attached  to  the  same 
service.  T  think  the  signal  to  steam  to  the  mouth  of  the 
Ems  was  made  bv  Morse  light  signals  from  the  Schillig¬ 
horn  signal  station.  We  took  a  pilot  on  board  and 
weighed  anchor,  but  soon  after  that  T  received  from  the 
German  warship  Beowulf  a  verbal  order  to  go  back  and 
anchor.  When  we  received  orders  on  the  6th  to  steam  to 
the  mouth  of  the  Ems,  I  think  that  it  was  also  said  that 
the  $  116  had  been  sunk,  but  I  cannot  say  for  certain. 

On  the  morning  of  the  7th  we  again  received  orders  to 
go  to  the  place  of  accident  at  the  mouth  of  the  Ems.  We 
arrived  there  when  it  was  getting  dark,  and  anchored 
outside  Borkum.  We  remained  anchored  until  daybreak 
on  October  8,  and  then  went  out  to  look  if  we  could 
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find  anything,  taking  a  north-western  and  zigzagging 
course. 

The  President  :  Have  you  had  any  training  at  sea  ? 

Witness  :  No.  Only  I  have  been  a  good  deal  at  sea, 
and  I  have  learnt  something  in  that  way.  But  I  have  had 
no  training  in  navigation.  When  the  ship  went  on  the 
search  on  October  8  she  was  carrying  on  the  flagstaff  the 
German  national  flag,  and  on  the  mainmast  one  of  the 
large  Bed  Cross  flags.  Both  flags  were  perfectly  clear, 
clean  and  conspicuous.  The}7  were  kept  flying  all  the 
time.  On  that  morning  we  saw  two  submarines.  I  do 
not  know  whether  they  were  both  the  same  submarine,  or 
whether  there  were  two.  We  saw  one  that  morning  at 
about  8.30  English  time,  and  also  one  at  about  noon.  We 
saw  the  first  submarine  during  almost  the  whole  of  the 
forenoon,  whilst  we  were  zigzagging  about.  When  I  first, 
saw  it  I  could  just  recognize  it  upon  the  horizon,  and  was 
very  much  in  doubt  whether  or  not  it  was  an  English 
submarine.  Later  I  saw  that  it  was  of  the  class  which 
have  a  fairly  broad  tower.  As  far  as  I  could  see  it 
carried  no  flag ;  but  I  came  to  the  conclusion  from  its 
shape  that  it  was  an  English  submarine.  Before  I  saw 
the  second  submarine  we  had  started  back  on  our  course 
towards  the  Ems.  I  kept  a  sharp  look-out,  and  neither 
of  the  submarines  signalled  to  us,  neither  of  them 
appeared  to  be  chasing  us.  We  did  not  try  to  get  out  of 
the  way  of  either  of  them.  We  did  not  increase  the  speed 
of  the  Ophelia  for  the  purpose  of  getting  away  from  either 
of  them.  There  was  only  one  change  made  during  the 
return  journey,  and  that  was  when  we  thought  we  saw  a 
floating  body.  We  made  a  circle  in  order  to  get  near  to 
the  supposed  body,  when  we  found  that  it  was  an  old 
herring-fishing  buoy.  Then  we  continued  at  the  same 
speed.  The  maximum  speed  of  the  Ophelia  was  8J  to  nine 
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knots  an  hour,  but  she  could  run  up  to  10  if  the  current 
was  in  her  favour. 

The  President  said  that  this  evidence  was  not  of  value 
as  the  witness  was  not  a  navigation  officer. 

Witness  :  On  October  8  I  did  not  give  any  order  for 
extra  stoking  or  extra  steaming.  If  extra  speed  was 
thought  desirable  I  should  have  told  the  navigating 
captain  that  we  should  go  faster.  Generally,  we  went  at 
our  maximum  speed.  It  was  slow  enough.  In  the 
afternoon  we  passed  a  torpedo-boat  when  going  towards 
the  Ems.  When  we  got  there  I  went  ashore  at  Borkum,  in 
order  to  telegraph  that  our  search  for  survivors  had  been 
unsuccessful.  During  the  night  we  received  instructions 
to  go  to  Hamburg.  We  got  there  on  the  10th.  We  went 
there  to  have  the  boilers  cleaned.  The  masts  were  also 
lengthened,  and  we  left  again  on  October  15  and  reached 
Heligoland  on  the  16th.  We  received  a  further  order  by 
wireless  from  the  battleship  Wurtemberg  on  October  17 
at  7  p.m.  The  message  was  :  “  Go  at  once  to  the  Haaks 
lightship.  Further  instructions  to  follow.”  We  started 
in  accordance  with  those  instructions.  We  went  along 
the  coast  towards  the  spot  where  the  Haaks  lightship  used 
to  be,  and  arrived  there  on  the  18th.  The  Haaks  lightship 
had  been  removed  during  the  war.  The  Wurtemberg 
was  in  the  neighbourhood — it  was  at  Brunsbtittel,  and 
when  in  the  neighbourhood  of  the  Haaks  lightship,  I  sent 
a  message,  about  1  o’clock,  or  12.30,  to  the  Norddeich  land 
wireless  station  via  the  Wurtemberg ,  asking  for  further 
instructions.  The  code  used  was  the  one  we  always  use 
for  auxiliary  ships,  coaling  ships,  hospital  ships  and  those 
sort  of  vessels  in  the  German  navv.  It  is  a  secret  code. 

t/ 

The  reply  was  :  “  Search  3°  55'  east,  52°  51/  north  and  the 
neighbourhood.”  We  received  it  about,  2  p.m.  We 
proceeded  to  that  neighbourhood  and  continued  the 
search,  and  while  there  we  saw  a  squadron  of  British 
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warships.  It  was  a  squadron,  I  think,  of  four  cruisers 
and  four  destroyers. 

A  destroyer  was  detached  and  gave  the  signal  for  us 
to  stop  at  once.  We  stopped.  An  officer  and  some  men 
came  aboard.  The  English  officer  told  me  that  four 
German  torpedo-boats  had  been  sunk  there,  and  I 
concluded  that  was  why  I  was  sent  there. 

Before  this  officer  came  on  board  the  secret  code  was 
thrown  overboard,  with  other  documents,  including  a  list 
of  wireless  stations  on  the  coast  and  inland,  a  list  of  call 
signals  for  the  ships  of  the  German  Navy,  and  regulations 
dealing  with  secret  matters.  They  were  in  my  charge. 
There  were  also  particulars  of  mine  areas.  There  are 
general  instructions  that  these  are  not  to  get  into  the 
hands  of  the  enemv.  Thev  were  thrown  overboard  bv  my 
orders.  We  have  a  wireless  log,  which  I  handed  over. 
There  was  another  wireless  log,  which  was  thrown 
overboard.  While  we  were  lying  at  Kiel  in  August  some 
wireless  telegrams  were  sent  off.  After  we  were 
commissioned  in  October  I  did  not  send  anv  wireless 

fj 

message  except  the  one  I  have  told  you  about ;  and  I  did 
not  in  October  receive  any  wireless  messages  except  the 
two  of  which  I  have  spoken. 

When  Lieutenant  Peters,  of  the  Meteor ,  boarded  the 
Ophelia  on  October  18,  he  asked,  the  captain  of  the  ship 
acting  as  interpreter  :  “  For  what  reason  are  you  here  ?  ” 
I  said  :  “  I  do  not  know.  I  have  had  orders  to  come  here 
and  search  round  the  place  of  the  accident.”  What  had 
happened  I  did  not  know,  but  I  said  I  supposed  that  as 
[  had  been  sent  there  a  German  ship  had  met  with  some 
misfortune. 

Lieutenant  Peters  then  asked  me  how  long  I  thought 
of  staying  there.  I  said  I  could  not  say  that  either.  It 
depended  on  what  I  succeeded  in  doing ;  probably  I  would 
look  round  some  time  for  shipwrecked  persons  or 
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survivors,  and  if  I  had  no  success  I  should  ask  by  wireless 
for  further  instructions.  Lieutenant  Peters  then  asked 
to  see  the  ship’s  papers,  and  I  showed  him  the  papers 
enumerated  in  his  affidavit.  I  do  not  think  I  handed  to 
Lieutenant  Peters  two  loose  sheets  of  paper  containing 
rough  log  notes.  They  were  handed  over  by  the  captain. 
I  took  Lieutenant  Peters  round  the  whole  ship,  and 
he  searched  all  spaces.  He  did  not  make  an  absolutely 
thorough  examination.  He  did  not  take  out  the  sand 
ballast ;  that  was  done  later  on.  He  passed  through  and 
examined  all  compartments.  I  asked  him  how  long  we 
should  have  to  remain  lying  there,  and  he  replied  not 
long,  and  that  we  should  be  free  again.  I  put  no 
difficulties  in  his  way  of  making  a  thorough  search.  He 
then  returned  to  his  own  ship.  He  came  back  again 
20  minutes  later  and  destroyed  the  wireless  installation. 
He  then  returned  once  more  to  the  Meteor  and  she  turned 
round,  still  keeping  flying  the  signal  “  Stop  at  once.” 
Afterwards  we  got  an  order  to  follow  the  Meteor }  and  we 
followed  her  to  Yarmouth  Roads.  There  a  thorough 
search  of  the  Ophelia  was  made  by  a  Commission 
consisting  of  officers  and  civilians,  who,  I  think,  were 
Customs  officers.  Every  place  on  board  was  thoroughly 
examined,  including  the  sand  ballast,  which  I  had  dug  up 
by  my  crew.  After  that  I  was  ordered  to  follow  the 
cruiser  to  the  Thames,  and  we  anchored  off  Slieerness, 

/ 

where  another  search  was  made.  On  October  22  I 
received  orders  to  haul  down  my  colours,  as  the  ship  was 
being  detained.  Afterwards,  on  November  4,  I  was 
informed  that  the  Ophelia  would  be  treated  as  a  prize, 
and  the  officers  and  crew  regarded  as  prisoners  of  war. 
I  heard  from  one  of  the  English  officers  that  four  German 
torpedo-boats  had  been  sunk  on  October  17.  I  am  much 
inclined  to  think  I  was  told  by  Lieutenant  Peters,  but  I 
am  not  quite  sure. 
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The  Ophelia  has  never  acted  as  scout  for  the  German 
Navy,  nor  acted  in  any  way  for  belligerent  purposes. 
She  only  acted  as  a  hospital  ship. 

The  President  :  When  was  it  that  Lieutenant  Peters— 
or  whoever  it  was — told  you  about  four  torpedo-boats 
having  been  sunk  ? — If  it  was  Lieutenant  Peters,  it  could 
only  have  been  on  October  18.  I  am  almost  sure  it  was 
before  we  reached  Yarmouth,  and  I  am  also  almost  sure 
it  was  Lieutenant  Peters  who  told  me.  I  knew  it  before 
we  got  to  Sheerness. 

Cross-examined  by  the  Attorney -General  :  On 
August  14  you  took  command  of  the  Ophelia,  and  she 
was  seized  on  October  IS  ? — Yes. 

During  those  two  months  had  this  hospital  ship  ever 
had  on  board  any  wounded  man  ? — No. 

Or  any  sick  man  ? — No. 

Or  any  shipwrecked  man  ? — No. 

Had  the  beds  in  the  wards  ever  been  made  up  to 
receive  patients  ? — Yes,  the  beds  were  either  daily  or  every 
two  days  put  in  order,  so  that  they  were  at  all  times 
ready  to  receive  patients. 

During  those  two  months  were  all  voyages  that  the 
Ophelia  made  voyages  made  as  a  hospital  ship  ? — Yes. 

On  September  5  the  ship  proceeded  to  Cuxhaven,  on 
September  9  to  Brunsbiittel,  and  on  September  18  to 
Heligoland  ? — Yes. 

Tell  me  what  hospital  services  were  being  rendered  by 
the  voyage  to  Heligoland  on  September  18. — The  men 
on  the  ship  were  far  from  being  completely  trained. 
They  were  most  of  them  reservists.  For  that  reason  drill 
was  carried  on  in  the  harbours  in  which  we  lav,  in  the 
transport  of  wounded,  life  saving,  lowering  boats,  and  in 
first  aid. 
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But  why  did  you  go  to  Heligoland  ? — The  ship  had 
orders  to  go  there. 

So  you  were  obeying  orders  given  to  you  ? — Yes. 

And  do  you  know  the  reason  for  the  orders? — No. 

So  far  as  you  know,  had  the  orders  anything  to  do 
with  hospital  service? — No;  so  far  as  I  know,  not. 

Before  the  Ophelia  made  her  voyage  to  Heligoland 
there  had  already  been  fighting  on  the  sea  between 
Heligoland  and  the  German  mainland  ? — Yes,  I  heard  so. 

The  previous  month  ? — Yes,  in  August. 

The  President  :  On  August  28. 

Mr.  Scott  :  The  ship  was  not  certified  till 
September  11. 

The  Attorney -General  :  I  do  not  understand  my 
friend’s  intervention  at  all.  (To  witness)  On  October  7 
did  you  know  where  you  were  to  go  when  you  left 
Schillighorn  ? — Yes,  to  the  Ems.  I  received  the  order  on 
the  evening  of  October  6  to  go  to  search  for  survivors  of 
torpedo-boat  $  116. 

In  answer  to  further  questions,  witness  said  :  When 
I  got  orders  to  go  back  that  night,  I  think  the  reason  was 
because  it  was  dangerous  to  proceed  at  night,  and  it  was 
not  till  the  next  morning,  October  7,  that  we  started  again . 
I  knew  we  were  to  search  for  survivors  at  the  mouth  of 
the  Ems.  I  did  not  receive  more  definite  instructions 
than  that,  but  expected  I  would  receive  fuller  particulars 
from  the  lightship  there.  On  the  morning  of  the  8th  we 
began  our  search.  I  think  the  ship  went  a  zigzag  course, 
but  the  log-book  will  show  that.  We  searched  for 
survivors,  because  when  the  Koln  sank  on  August  28 
people  drifted  about  for  three  days.  We  found  nothing. 
We  received  no  orders  to  give  up  searching.  When  I  got 
back  I  made  inquiries  by  telegram.  1  did  not  report  at 
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tlie  mouth  of  the  Ems  that  we  had  found  nothing.  It 
would  have  been  possible  to  do  so  by  wireless,  but  it  would 
have  been  to  no  purpose,  as  I  had  found  nothing.  We 
did  not  return  to  the  mouth  of  the  Ems  in  a  zigzag.  On 
the  zigzag  we  were  making  the  same  speed  as  always. 

(The  Attorney- General  handed  witness  a  record  of  the 
engines  on  October  8.) 

From  7  to  10.10  we  were  going  full  speed  ahead,  from 
the  mouth  of  the  Ems  to  the  place  of  the  disaster.  After 
10.10  we  zigzagged,  but  I  think  the  engineer  can  give 
that  information  better  than  I.  From  10.28  the  engines 
were  put  full  speed  ahead  for  hours.  Full  speed  ahead 
was  the  speed  we  always  went. 
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The  President  :  It  looks  as  if  you  were  going  full  ahead 

for  three  hours,  zigzagged  for  nearly  half-an-hour,  and 

went  back  full  speed  for  2\  hours  ? — It  is  quite  possible 

that  during  the  zigzag  course  we  might  have  gone 

somewhat  slowlv. 

# 

The  Attorney- General  :  Don’t  you  think  it  was  when 
you  sighted  the  submarine  you  turned  your  ship  eastward 
and  went  off  at  full  speed  ? — No,  by  no  means. 

If  this  hospital  ship  was  behaving  properly  there  was 
no  reason  whv  she  should  11  v  from  a  British  submarine  ? — 

•J  #7 

No  reason. 


Witness  (continuing)  said  :  If  Lieutenant- Commander 
Moncreiffe  could  not  recognize  the  flag  which  we  were 
flying,  he  cannot  assert  that  it  was  not  the  German  flag. 
It  was  the  German  commercial  flag.  We  had  only  the 
commercial  flag  on  board.  That  is  the  instruction  for  all 
hospital  ships  in  the  Geneva  Convention.  The  national 
flag  is  the  commercial  flag,  black,  white,  and  red. 

The  Attorney -General  said  the  witness  had  probably 
taken  a  right  view  of  the  Convention,  in  which  the 
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expression  “  national  flag  ”  was  used.  He  did  not  think 
the  Imperial  Navy  flag  was  intended. 

The  Witness  :  My  Red  Cross  flag  should  have  been 
seen  at  four  to  five  miles  with  good  eyesight.  I  would 
give  the  orders  for  the  hauling  up  and  down  of  the  flags. 
I  am  sure  that  the  Red  Cross  flag  was  flying  all  the  time. 

There  was  an  electric  light  installation  on  board.  We 
had  four  large  lamps  with  reflectors  downward,  for 
searching  the  sea  for  bodies  in  the  vicinity.  When  we 
want  more  illumination,  we  send  up  light  balls. 

We  had  exactly  the  same  number  of  lights  as  any  other 
auxiliary  ship.  They  were  chiefly  to  light  up  the  places 
of  accident,  and  some  are,  I  believe,  to  show  that  one 
has  recognized  and  understood  a  Morse  message.  So  far 
as  I  know,  we  never  used  them.  We  would  send  up  20  or 
30  at  a  time  to  light  up  the  whole  region  around.  The 
explanation  of  our  having  these  lights  is  that  we  had  no 
searchlight — no  reflector  of  that  kind.  I  do  not  know 
why  there  were  so  many  red  and  green  ones.  Perhaps,  as 
the  ship  was  equipped  very  late,  there  were  no  white  ones 
left,  and  therefore  coloured  ones  were  sent  on  board, 
which  can  furnish  a  very  good  light.  We  did  not  use  them 
on  October  7  to  search  for  survivors  or  for  bodies,  because 
the  area  was  too  large.  If  I  knew  of  a  definite  spot  where 
a  ship  had  gone  down,  I  might  search,  but  with  such  a 
wide  area  I  could  not.  I  have  not  made  experiments ; 
there  has  been  no  opportunity  to  do  so.  I  sent  one 
message  in  code  on  October  18  from  the  Ophelia.  I 
received  one  message  in  code,  on  the  evening  of  the  17th, 
from  Heligoland. 

There  was  one  message  on  October  18  sent  to  the  ship 
in  reply  to  my  inquiry.  It  was  not  in  code;  I  cannot 
say  why.  I  wondered  that  the  telegram  on  the  18th 
came  open.  Presumably  the  message  from  the  ship  sent 
in  code  is  the  one  which  was  intercepted.  The  code  book 
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« 


had  to  be  thrown  overboard  when  I  saw  the  Ophelia  was  1915 
to  be  boarded.  May  • 


The  Attorney -General  :  1  make  no  complaint  as  to 
the  secret  code  being  thrown  overboard.  It  is  a  well- 
nnderstood  rule  in  our  own  Navy.  If  your  ship  is  in 
danger  of  falling  into  the  hands  of  the  enemy,  you  must 
at  once  destroy  the  secret  cipher  code  and  wireless  log. 


Steamshtp 
“  Ophelia.” 

Argument. 


The  President  :  Does  that  apply  to  telegram  books  in 
code  ? 


The  Witness  :  Yes,  those  also. 

Questioned  with  regard  to  Commander  Newman’s 
description  of  the  ship  and  its  appliances,  witness  said  : 
There  were  plenty  of  chairs  on  board — deck  chairs  and 
folding  chairs.  In  the  forward  ward  there  are  bath 
arrangements  with  a  tap,  from  which  cold  or  hot  water 
can  be  turned  on.  In  the  operating  room  adjoining  there 
are  four  taps,  two  to  each  basin  for  hot  and  cold  water. 
The  deck  is  not  bare  iron ;  in  the  centre  it  is  all  wood 

covered  with  canvas.  It  lias  been  found  extremelv 

&/ 

practical  to  let  the  wounded,  who  cannot  walk,  down 
through  the  hatchway  suspended  in  cots.  Most  of  the 
cots  were  detachable. 


Dr.  Pfeiffer  (re-examined  by  Mr.  Scott)  :  I  know  1915 
from  information  acquired  at  the  time  that  navigation  in  May  1 
these  waters  was  dangerous  at  night  in  time  of  war,  and 
in  addition  there  is  a  general  rule  that  at  night  you  are 
not  to  go  outside  the  region  of  the  river  mouth,  because 
lights  have  been  removed  and  other  things.  I  suppose 
that  is  the  reason  why  my  vessel  was  not  ordered  out  on 
the  evening  of  October  7.  I  had  no  special  orders  about 
these  coloured  lights.  All  I  know  is  that  an  assortment 

A 

of  coloured  lights  was  received  when  the  vessel  was  in  the 
Kiel  Canal.  I  have  since  been  informed  by  the  paymaster 


1 


Lloyd’s  Reports  of  Prize  Cases. 


no 


1915 
May  5. 

- i - 

SiEAAISHIP 
“  Ophelia.” 


that  120  white  lights  were  wanting  from  the  official 
equipment.  My  equipment,  plus  120  white  lights,  is  the 
ordinary  equipment. 


Argument. 


The  President  :  I  do  not  understand  how  the  witness 
can  know  that.  This  is  the  only  hospital  ship  he  has  been 
on. 


Mr.  Scott  :  Do  you  know  wliat  is  tlffi  ordinary 
equipment  in  regard  to  lights  of  hospital  ships  ? — In  all 
probability  it  is  the  same  on  all  ships. 

Mr.  Scott  :  That  does  not  answer  my  question. 

The  President  :  I  think  it  does.  It  is  what  I 
surmised;  the  witness  does  not  know. 

Witness  :  If  there  was  a  disaster  and  we  were  told 
off  for  night  duty  we  should  have  to  use  many  lights, 
so  that  the  place  of  accident  might  be  lighted  up  as 
thoroughly  as  possible.  I  have  seen  Verey’s  lights  burnt. 
They  are  shot  upwards,  and  they  describe  an  arc,  and 
during  their  upward  trajectory  and  fall  they  show  a  light 
for  at  least  one  minute.  They  are  only  extinguished 
when  they  drop  into  the  water.  One  may  have  to  use  as 
many  as  20  or  30  at  a  time  if  there  are  no  other  sources 
of  illumination  available.  We  have  torches,  &c.,  and 
we  should  lire  these  things  off  one  after  another. 

The  Solicitor- General  :  There  is  one  question  I  would 
like  to  ask  with  your  Lordship’s  iiermission.  How  man}' 
Verey’s  pistols  were  there  on  board  for  the  purpose  of 
firing  these  lights  ? — One  or  two — I  think  two. 

Had.  any  of  these  lights  ever  been  used  upon  this  vessel 
whilst  you  were  upon  it  ? — Yes. 

Then  we  know  the  number  of  lights  on  board  the  vessel 
when  she  was  captured.  Can  you  tell  us  how  many  have 
been  used  so  that  we  can  ascertain  how  many  she  was 
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equipped  with  at  the  beginning? — Each  time  a  Morse 
message  is  received  it  is  indicated  by  means  of  these 
lights  that  the  message  has  been  understood.  Therefore, 
as  we  received  a  large  number  of  Morse  messages,  a  large 
number  of  these  lights  must  have  been  used  up.  How 
many  they  may  have  been,  of  course,  I  cannot  say. 

No,  but  what  is  the  best  estimate  you  can  give  ? — The 
paymaster  might  be  able  to  state  how  many  came  on 
board,  and  then  by  deducting  those  found  on  seizure  you 
would  obtain  the  original  number. 

I  suppose  they  would  be  used  under  your  instructions, 
would  they  not  ? — Yes. 

Without  tying  you  to  the  exact  number,  or  any  very 
approximate  number,  will  you  give  me  the  best  estimate 
you  can,  and  we  will  see  what  the  paymaster  says 
afterwards  ? — Some  hundreds.  For  every  Morse  signal 
we  have  understood  we  send  up  a  light,  and  we  must  have 
used  many  of  them,  as  we  had  many  signals.  I  cannot 
give  any  number.  I  think  that  putting  it  at  some 
hundreds  is  putting  it  rather  high — it  will  not  have  been 
so  manv. 

The  President  :  That  includes  all  colours,  I  suppose  ? 
— Yes,  but  far  the  most  white  are  used. 

What  is  the  signal  that  you  send  up  by  means  of  these 
lights  to  indicate  that  the  Morse  signal  has  been  received 
and  understood  ? — I  do  not  know  exactly.  You  can  very 
often  find  out  how  many  there  were  on  board  originally 
by  counting  the  empty  cases  which  are  put  on  board. 

Supposing  a  Morse  signal  was  sent  to  your  vessel  and 
observed  and  understood,  what  signals  by  means  of  these 
lights  would  you  send  up  to  indicate  that? — Some  lights 
are  then  sent  up,  but  I  do  not  know  what  colours  and  how 
many  lights. 

You  do  not  know  what  the  signal  is.  Had  you  any 
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books  or  papers  in  which  you  entered,  or  in  which  were 
entered,  any  Morse  signals  which  you  received  ? — Yes, 
every  Morse  signal,  and  every  signal  received  was  noted 
down  on  a  sheet  of  paper  and  brought  to  me. 

What  became  of  those  sheets  of  paper  ? — They  were 
partly  collected  and  partly  thrown  away  when  of  no 
value. 

Were  not  they  copied  into  any  book  belonging  to  the 
vessel  ? — They  were  in  the  book  in  which  all  Morse  and 
other  signals  are  recorded. 

What  became  of  that  book  ? — That  was  probably  also 
destroved. 

t/ 

Well,  but  vou  do  not  know  ? — I  definitelv  think  so,  ves. 

The  books  destroyed  were  destroyed  by  your 
instructions  ? — Yes. 

Cannot  vou  sav  one  way  or  another  whether  that  book 
containing  the  record  of  these  messages  received  and  sent 
was  destroyed  ? — I  can  say  definitely,  yes.  It  is  rather 
a  long  time  ago,  so  that  I  have  not  quite  got  all  the 
papers  in  my  memory. 

That  must  have  been  a  pretty  bulky  book,  must  not  it  ? 
— No,  not  so  very  big. 

If  you  ordered  that  book  to  be  thrown  overboard, 
did  you  do  so  designedly  ? — All  books  were  thrown 
overboard  intentionally,  not  bv  oversight. 

No,  I  am  asking  you  particularly  about  this  book, 
not  secret  codes  or  anything,  but  about  this  book.  If 
vou  ordered  this  book  to  be  thrown  overboard  did  vou 
do  it  designedly,  knowing  what  the  book  was? — (After 
a  slight  pause) — I  knew  that  these  records  of  Morse  and 
other  signals,  which  were  contained  in  it  were  of  very 
little  importance,  but  they  were  destroyed  along  with 
all  the  other  books. 

Did  you  order  this  book  to  be  destroyed  designedly, 
knowing  that  you  were  destroying  a  book  containing 
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records  of  signals  sent  and  received  ? — Not  with  special 
intention,  because  I  also,  so  far  as  I  remember,  had  the 
ship’s  papers  destroyed  containing  correspondence — 
quite  unimportant. 

Now  the  signals  to  and  from  a  hospital  ship  ought  to 
be  perfectly  innocent  ones,  ought  they  not? — Yes. 

You  knew,  or  suspected,  when  you  were  told  to  stop, 
that  the  Meteor  was  going  to  capture  you  ? — Yes. 

You  knew,  therefore,  when  these  documents  with  the 
others  were  thrown  overboard  that  the  people  from  the 
Meteor  were  coming  to  search  you  ? — Yes.  When  getting 
together  the  papers  to  be  destroyed — time  being  short — 
you  rather  take  more  than  less,  not  to  run  the  risk  of 
any  papers  falling  into  the  enemy’s  hands.  These  books 
with  records  of  Morse  signals  contained  absolutely 
innocent  messages  which  could  be  read  by  everyone. 

Now,  that  is  exactly  what  I  was  going  to  ask  you. 
Did  not  you  appreciate,  when  you  knew  you  were  going 
to  be  searched  and  probably  captured,  that  it  was 
important  to  you  to  keep  any  records  which  would  show 
the  innocent  character  of  the  operations  of  the  ship  ? — 
Yes ;  I  handed  over  the  certificates  and  records  of  the 
ship  which  would  give  information  as  to  its  character. 

Yes,  but  I  am  talking  about  the  operations. — These 
books  might  have  contained  an  indication  of  the  position 
of  some  warship,  if  I  had  been  told  to  go  here  or  there, 
so  it  was  better  that  they  should  be  destroyed  than 
otherwise. 

Did  they  in  fact  contain  the  record  of  any  Avar  ship, 
or  its  position  ? — That  I  no  longer  know. 

Do  vou  think  that  you  ordered  the  books  to  be 
destroyed  because  they  did  in  fact  contain  any  such 
information? — No:  I  destroyed  them  because  I  said  to 
myself  :  “  It  is  better  that  you  should  destroy  a  book 
too  many  than  one  too  few,”  because  under  no 
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circumstances  must  a  secret  book  get  into  the  hands  of 

the  enemy. 

%) 

Now  tell  me,  please,  what  books  there  were  which 
would  have  been  of  use  to  the  enemy  if  they  had  got 
them  ? — I  partly  stated  that  yesterday — all  the  books 
recording  the  wireless  telegraphy. 

Let  me  have  the  books  which  you  say  contain  material 
which  would  have  been  of  assistance  to  the  enemy. 
(After  a  slight  pause) — For  instance,  the  naval  charts, 
the  books  of  navigation  in  case  of  war. 

Those  are  books  of  instruction,  I  suppose,  are  they? — 
Yes,  my  Lord ;  and  the  books  containing  the  lights  in 
war  time — indicating  the  lights  in  war  time — the  light¬ 
houses,  &c. 

The  lighthouses? — Coast  and  other  lights. 

You  do  not  mean  signalling? — No;  all  papers  having 
any  reference  to  mine  barriers,  &c.,  and  then  the 
regulation  as  to  dealing  with  secret  matters. 

And  as  you  said  vesterdav,  also,  the  secret  code? — 
Yes,  that  is  included  in  the  wireless  telegraphy.  I  think 
that  fuller  information  about  this  book  containing  Morse 
and  other  signals  can  be  given  by  the  paymaster  who 
had  charge  of  it. 

Very  well.  Now  apart  from  the  Morse  signals,  and 

the  record  of  them,  did  you  have  a  book  containing 

records  of  wireless  messages? — Yes. 

Were  there  many  hundreds  in  that  book? — Yes,  there 

were  some  hundreds  therein. 

From  what  date  to  what  date  ? — These  wireless 

messages  were  at  the  time  when  we  were  still  lying  in 

Kiel  Harbour,  and  they  were  sent  when  it  was  not 

possible  to  obtain  information  by  Morse  or  direct  signal. 

You  told  us  that  yesterday,  I  think.  Can  you  give 

me  as  nearlv  as  vou  can  the  date  of  the  first  record  and 
«/ 

the  date  of  the  last  record,  in  the  separate  book  which 
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you  kept  for  wireless  messages  ? — It  must  have  been 
from  the  middle  to  the  end  of  August,  because  during 
that  time  we  lay  at  Kiel. 

Was  there  no  entry  in  that  book  after  the  end  of 

t/ 

August? — Not  so  far  as  I  remember.  The  wireless 

operator,  too,  may  give  further  information  about  it. 

Did  you  order  that  book  to  be  thrown  overboard  ? — 
*/ 

Yes;  that  is  a  general  order,  because  it  belongs  to  the 
wireless  telegraphy  books. 

About  how  many  messages  in  and  out  were  entered 
in  the  wireless  message  book  ? — About  10  I  should 
estimate. 

Now  what  is  this  book  that  you  refer  to  in  your 
affidavit  ?  I  am  going  to  read  from  paragraph  2  (5)  : 
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A  separate  log  for  wireless  messages  was  intended  to 
be  kept,  but  had  in  fact  not  been  opened  at  the  time  of 
capture  because  the  messages  were  so  few. 


Is  not  that  the  book  I  have  been  talking  about  ?  Do  you 
want  to  see  the  passage,  or  did  you  catch  what  I  read  ? — 
No,  thank  you.  When  that  affidavit  was  made,  I  put 
at  the  head  of  it,  “I  no  longer  remember, ”  so  far  as  I 
know. 

This  passage,  then,  was  intended  to  refer  to  the  book 
we  have  been  talking  about,  but  your  information  was 
not  quite  complete  or  accurate  ? — Yes,  the  information 
was  left  doubtful. 

Now  you  were  in  or  around  Heligoland  from  about 
September  18  to  October  13? — Yes,  in  the  South  Harbour 
of  Heligoland. 

In  the  harbour  ? — Yes,  in  the  South  Harbour. 

You  never  put  out  to  sea,  did  you,  during  the 
fortnight  ? — No. 

What  was  the  work  done  by  the  hospital  ship  in  the 
harbour  ? — The  training  of  the  staff  in  boat  service, 
carriage  of  wounded,  life-saving  work,  &c, 

III.  F 
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Were  you  ready  at  any  time,  upon  receiving 
instructions,  to  steam  out? — Yes. 

And  whether  you  were  to  remain  in  harbour  or  steam 
out  depended  on  the  orders  you  might  have  from 
somebody  else  ? — Yes. 

Supposing  during  that  time  it  came  to  your  knowledge 
that  any  neutrals  were  either  wounded,  or  sick,  or 
shipwrecked,  would  you  have  been  allowed,  according  to 
your  instructions,  to  go  to  their  assistance  ? — Then  I 
would  have  received  an  order  to  do  so,  or  if  it  had  been 
in  the  vicinity  and  I  had  seen  it  I  would  have  done  it 
on  my  own  initiative. 


Do  you  have  any  general  orders  at  all  as  to  whether 
you  are  to  give  succour  or  assistance  to  neutrals? — Yes, 
all  shipwrecked  persons  and  all  wounded  persons — not 
only  neutrals ;  also  the  opposing  belligerents. 

Had  you  had  orders  to  that  effect,  or  is  that  your 
view  of  what  your  dutv  would  have  been  ? — I  have  orders 
to  act  according  to  the  Geneva  Convention,  and  in  that 
Convention  that  is  to  be  found. 


Did  you  ever  do  anything  by  way  of  moving  the  vessel 
from  one  place  to  another  on  your  own  responsibility 
without  any  orders  from  any  superior  ? — No. 

And  by  whom  would  such  orders  have  been  given  if 
they  were  given  ? — By  the  chief  of  the  non-combatant 
fleet  or  any  other  high  superior,  but  generally  the  chief 
of  the  Tross — of  the  non-combatant  fleet — who  lias  the 
ships  under  him. 

Would  not  he  in  turn  have  received  his  instructions 
from  those  in  command  in  the  Navy  ? — If  there  had  been 
any  battle  then  the  captain  of  the  ship  would  have  sent 
me  the  message  either  direct  or  through  the  commander 
of  the  Tross. 

Of  the  non-combatant  ships  do  you  mean? — Yes.  In 
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the  two  cases  in  which  I  actually  acted,  the  orders  came 
through  the  chief  of  the  non-combatant  fleet. 

The  President  :  Thank  you,  that  will  do. 

Mr.  Leslie  Scott  :  I  do  not  know  whether  in 
consequence  of  what  I  am  going  to  say  to  your  Lordship, 
your  Lordship  will  want  to  put  any  more  questions  to 
the  witness,  but  by  the  consent  of  the  Attorney -General, 
I  hand  up  a  letter  by  which  the  origin  of  that  addition 
to  paragraph  2  (5)  of  his  affidavit  is  explained.  It  is  a 
letter  of  February  13,  1915,  from  Mr.  T.  W.  Stuchbery, 
the  solicitor  who  was  acting  as  agent  for  the  solicitors 
who  are  instructing  me  in  this  matter  : 
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S.S.  Ophelia.  I  am  in  receipt  of  your  2  letters  of 
yesterday's  date.  I  have  this  morning  attended  at  the 
German  prisoners’  camp  at  Holyport  and  sworn  Dr.  Pfeiffer 
to  the  affidavit,  with  one  slight  modification  which  he 
desired  inserted  at  the  commencement  of  para.  5, 
stating  that  the  facts  therein  stated  were  to  the  best  of  his 
knowledge. 


The  rest  is  immaterial;  he  was  in  bed  at  the  time. 


The  President  :  It  is  sub -paragraph  5  of  paragraph  2. 

The  Attorney -General  :  I  understand  the  suggestion 
to  be  that  the  words  “  to  the  best  of  my  knowledge  ”  were 
really  put  in  with  the  intention  of  being  a  sort  of  gloss 
on  the  whole  paragraph.  I  must  say  that  while  accepting 
that  so  far  as  it  goes,  grammatically  it  would  still  look 
rather  odd,  because  I  cannot  think  the  third  sentence  in 
sub-paragraph  5  was  intended  to  be  qualified  at  all.  That 
is  the  sentence  : 

The  apparatus  was  intended  to  be  and  was  used  solely 
for  the  humanitarian  purposes  referred  to  in  the  last 
preceding  paragraph, 

F  2 
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so  that  he  cannot  have  meant  to  qualify  that — it  may 
be  accurate  or  inaccurate. 

The  President  :  The  sentence  about  which  I  asked  was 
with  reference  to  the  books.  That  reads  as  follows  : 


A  separate  log  for  wireless  messages  was  intended  to  be 
kept  but  had  not  m  fact  been  opened  at  the  time  of  capture 
as  the  messages  were  so  few. 


The  “  to  the  best  of  my  knowledge  ”  was  intended  to 
qualify  that;  but  it  has  an  emphatic  ring  about  it. 

Mr.  Scott  :  I  propose  to  deal  with  the  incident  of 
October  8.  The  next  witness,  Lieutenant  Guilleaume, 
was  very  severely  injured  in  the  incident  when  the  four 
torpedo  destroyers  were  sunk  by  ships  of  the  British 
Navy. 

«/  0 

Naval  Lieutenant  Franz  Emil  Victor  Guilleaume, 
examined  by  Mr.  Scott  :  I  was  officer  of  the  watch  on 
board  the  torpedo-boat  S  119  on  the  morning  of  October  8. 
I  saw  the  hospital  ship  Ophelia  that  morning.  The  S  119 , 
when  I  first  saw  her,  was  about  three  nautical  miles  west 
of  Borkum.  The  Ophelia  first  came  out  of  Ems,  then 
wTent  about  eight  to  ten  miles  north-west,  and  then 
on  a  zigzag  course  further  to  the  north,  five  or  four  miles. 
She  then  v^ent  approximately  eastward  and  then  returned 
to  the  Ems.  We  were  still  at  anchor  in  the  same  place 
when  she  entered  the  Ems.  She  passed  us  and  anchored 
near  us.  T  knewr  at  that  time  that  the  S  116  had  been  sunk 
two  days  before.  We  were  interested  in  the  search,  and 
watched  the  Ophelia  the  whole  of  the  time.  As  she  came 
up  near  us  in  the  morning  she  was  flying  the  German 
national  flag  at  the  flagstaff,  and  the  Red  Cross  flag  on 
the  mainmast.  She  was  flying  those  flags  all  the  time  she 
was  away,  and  when  she  returned.  When  I  sav  the 
German  national  flag  I  mean  the  mercantile  flag — black. 
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white,  and  red.  I  saw  no  sign  of  any  submarine  that 
morning.  I  learnt  in  England  for  the  first  time  that  a 
submarine  had  been  there  all  that  day.  My  vessel  was 
one  of  those  sunk  in  action  on  October  17.  In  that  action 
1  received  serious  wounds.  My  vessel  was  the  last  of  the 
four  boats  to  be  sunk.  I  was  rescued  by  the  British 
destroyer  Lance. 
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Cross-examined  by  the  Attorney- General  :  I  cannot 
say  in  what  latitude  and  longitude  my  torpedo-boat  was 
sunk.  The  engagement  took  place  approximately  in  the 
part  of  the  North  Sea  marked  by  Sir  William  Graham 
Greene  on  the  chart  produced. 

The  Attorney -General  pointed  out  that  the  place  as 
given  by  Sir  William  Graham  Greene  was  “  within  a 
radius  of  six  miles  from  lat.  53°  7/  N.  and  long.  3°  40' 
E.” 


Witness  :  From  my  torpedo-boat  &  119  I  think  there 
were  picked  up  a  sub  lieutenant,  two  engineers,  and  nine 
men.  Some  men  were  saved  from  the  other  torpedo-boats 
as  well ;  30  in  all  were  saved.  Two  were  picked  up  on  the 
following  day  by  a  trawler,  and  the  rest  were  saved,  I 
think,  by  the  Lance  and  the  Lennox.  I  was  picked  up  by 
a  boat,  and  I  think  the  British  destroyers  had  put  three 
other  boats  in  the  water  to  search  for  German  wounded 
men.  I  heard  from  the  cruiser  Undaunted  that  of  the 
first  torpedo-boat  sunk  there  were  40  men  in  the  water, 
and  that  it  was  not  possible  to  save  them  because  the  fight 
was  continuing.  After  this,  two  were  rescued  in  the 
forenoon  of  the  18th  by  a  small  boat  from  the  trawler. 
They  were  found  in  a  small  boat  which  belonged  to  the 
German  torpedo-boat. 

The  President  :  I  want  to  ask  him  one  question  before 
you  leave  the  17tli.  (To  uritness)  :  Can  you  give  me 
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approximately  the  distance  between  the  British  vessels 
and  the  German  torpedo-boats  in  the  battle  ? — It  varied 
very  much,  and  in  the  beginning  it  would  have  been  8,000 
metres. 

That  is  roughly  about  tour  nautical  miles  ? — Yes. 

How  close  were  they,  do  you  think,  when  your  torpedo- 
boat  was  struck  ? — The  distances  altered  very  much 
during  the  entire  two  hours  of  the  battle,  and  we  blew 
ourselves  up  after  our  ammunition  had  run  out. 

Your  torpedo-boat  was  not  struck  then,  was  it  ? — It 
was  struck. 

It  was  struck,  but  you  yourselves  destroyed  it  in  the 
end  ? — Yes. 


Then  I  may  take  it,  I  suppose,  that  the  British 
destroyers  had  to  come  some  three  or  four  miles  in  order 
to  rescue  those  whom  they  did  rescue  from  the  German 
torpedo-boats  ? — By  the  time  our  ammunition  had  run  out 
the  distance  had  got  to  be  less,  and  it  took  some  time 
before  Ave  could  bloAV  up  our  ship. 

What  about  Avas  the  distance  that  the  British  craft 
had  to  travel  before  reaching  the  persons  they  rescued  ? — 
When  I  was  in  the  water  they  may  have  been  from  1,000 
to  2,000  metres  away,  and  they  were  still  firing  on  the 
torpedo-boat  because  she  was  still  afloat.  On  the  evening 
of  October  7  we  arrived  at  the  mouth  of  the  Ems,  and  I 
was  informed  when  I  Avent  on  the  watch  that  the  Ophelia 
had  arrived,  and  I  assumed  that  she  had  come  in  order  to 
get  hold  of  any  survivors  or  dead  bodies  of  the  $  116, 
Avhich  had  been  sunk  on  the  6tli.  She  was  sunk,  according 
to  the  official  report,  close  to  the  place  where  the  lightship 
is  shoAvn  on  the  chart.  When  the  Ophelia  sailed  out  of 
the  mouth  of  the  Ems  on  the  morning  of  October  8  I  knew 
she  was  going  to  search  for  survivors  from  the  $  116.  The 
reason  why  she  was  not  told  Avliere  the  $  116  had  sunk  is 
that  the  survivors  were  picked  up  by  8  111  immediately 
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after  the  8  116  had  been  sunk,  but  14  were  missing,  and 
these  people — the  survivors  or  their  bodies — must  have 
been  drifting  about  somewhere.  Therefore  there  was  no 
indicating  the  exact  point;  the  entire  region  had  to  be 
searched  out  as  there  is  a  good  deal  of  ebb  and  flow.  It 
was  sufficient,  in  my  opinion,  if  she  ran  through  the  region 
steadily  and  looked  around  for  pieces  of  wreckage.  I 
saw  the  Ophelia  zigzagging  near  to  the  place  of  the 
disaster  between  10  and  11  in  the  morning.  After  that 
she  first  went  to  the  west  and  then  back  to  the  mouth 
of  the  Ems,  but  whether  she  went  full  speed  I  cannot  say. 
She  did  not  go  particularly  fast.  She  passed  near  us  on 
her  return  to  the  Ems  and  a  signal,  which  was  sent  to 
Heligoland,  saying  that  she  had  found  nothing,  was 
reported  to  me  by  the  signalman.  I  did  not  inquire  of 
the  Ophelia  whether  she  was  going  to  search  any  more. 
She  did  not  warn  me  that  she  twice  saw  a  submarine — 
believed  to  be  a  British  submarine — whilst  she  was 
searching  on  October  8.  I  heard  that  at  Holyport,  after 
I  came  to  England.  There  were  four  other  German 
torpedo-boats  besides  $  119  lying  in  the  mouth  of  the 
Ems  that  day.  Four  of  them,  the  boats  that  were  sunk 
on  October  17,  were  8  115 ,  £  117 ,  8  118 ,  and  8  119. 

Ke- examined  by  Mr.  Leck  :  On  October  8  I  saw  the 
Ophelia  proceed  to  the  westward  at  about  7  o’clock.  I 
saw  her  alter  her  course  to  come  back  about  noon.  As 
far  as  I  can  remember  she  passed  us  on  her  return  journey 
between  1  and  2  in  the  afternoon.  The  encounter  on 
October  17  was  a  surprise  to  both  sides.  I  know 
definitely  that  two  wireless  messages  were  sent  to 
Heligoland,  first  saying  that  we  were  chased,  and 
afterwards  that  we  were  engaged  with  superior  forces. 
I  received  a  report  of  the  first  message,  and  as  to  the 
second,  I  heard  from  the  people  saved — from  the  men  who 
were  rescued. 
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The  distance  for  which  the  vessel  zigzagged  was  about 
three  or  four  nautical  miles.  She  did  it,  as  far  as  I  can 
remember,  above  an  hour.  A  zigzag  course  is  very  much 
longer  than  the  direct  distance.  The  three  to  four 
nautical  miles  are  from  the  first  point  to  the  last  without 
reference  to  the  zigzag.  I  cannot  say  Avhether  the  speed 
was  reduced  when  they  were  zigzagging. 

Wilhelm  Voigt,  examined  by  Mr.  Scott  :  I  have  been 
chief  engineer  of  the  Ophelia  since  her  building  in  1912. 
She  did  not  attain  her  contract  speed  of  10  knots  when 
tested,  and  certain  alterations,  including  the  lengthening 
of  her  funnels,  were  carried  out.  Her  engines  are  of  800 
indicated  horse  power.  Her  maximum  speed  capacity 
when  she  is  clean  has  never  exceeded  10  miles,  doing  98 
to  101  revolutions.  If  any  other  log  shows  a  greater  speed 
it  must  be  inaccurate  and  not  properly  taken.  If  she 
was  dirty,  as  she  was  when  leaving  London  on  August  4, 
it  would  make  a  difference  of  from  half  a  mile  to  a  mile 
per  hour. 

The  President  :  When  in  London  on  August  3  you 
had  orders  to  go  to  Hamburg  ? 

Witness  :  Yes,  orders  to  go  direct  to  the  nearest 
German  port. 

The  President  :  And  do  you  know  that  on  that  voyage 
the  deck  log  shows  that  the  vessel  did  11J  to  12  knots  an 
hour  or  more  ? 

Witness  :  It  is  impossible.  If  any  record  of  the 
patent  log  shows  a  speed  of  more  than  10  miles  it  is 
inaccurate.  It  could  not  have  been  read  correctlv. 

Mr.  Scott  questioned  witness  further  as  to  records  of 
the  patent  log  on  October  9  as  compared  with  the 
engine-room  records,  in  order  to  test  their  accuracy. 
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The  President  :  On  that  occasion  the  ship  may  have 
stopped  on  the  voyage.  As  far  as  I  can  see,  during  part 
of  the  voyage  from  London  to  Hamburg  on  August  5  they 
did  27  knots  in  less  than  two  hours,  which  gives  more  than 
13  J  knots  an  hour. 

Mr.  Scott  :  I  am  alive  to  the  point.  My  submission 
on  the  facts  of  the  case  is  that  it  must  be  inaccurate.  She 
could  not  do  it. 

Witness  :  On  the  morning  of  October  8,  when  we  went 
out  from  the  mouth  of  the  Ems  to  search,  I  was  in  the 
engine-room  from  S  a.m.  to  noon.  During  that  time  I 
did  not  receive  any  order  from  the  bridge  to  get  extra 
speed  out  of  the  engines  beyond  full  speed. 

Cross-examined  by  the  Attorney- General  :  Our 

engines  will  make  25  revolutions  going  dead  slow.  They 

would  stop  at  anything  under  that.  On  the  morning  of 

October  8  I  knew  that  the  Ophelia  was  going  to  search  for 

drowning  men.  We  always  went  full  speed,  and  I  went 

full  speed  that  time,  too.  It  is  possible  that  my  engines 

went  at  higher  revolutions  on  the  way  back,  than  they 

went  on  the  wav  out.  If  the  current  is  with  us  the 

«/ 

engines  run  more  easilv.  The  revolutions  between  7  a.m. 
and  8  a.m.  were  88.5,  and  the  remarks  column  showed  full 
speed  ahead  at  seven  o’clock.  The  average  revolutions 
between  8  a.m.  and  9  a.m.  were  92.5. 

The  Attorney- General  :  I  see  by  the  log-book  that 
at  9.30  a  submarine  was  sighted.  Between  9  a.m.  and 
10  a.m.  did  your  average  revolutions  per  minute  go  up 
to  95  ? 

Witness  :  Yes,  I  would  have  had  full  steam  pressure. 
Between  10  and  11  a.m.  the  highest  revolutions  were  95. 
Manoeuvres  came  in  between,  and  the  revolutions  were 
reduced  to  40,  and  at  times  to  30,  so  that  during  this 
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period  she  was  going  considerably  less  than  95.  Between 
11  and  noon  there  were  no  more  manoeuvres  and  she  went 
full  speed. 

The  President  :  Supposing  in  ordinary  circumstances 
you  are  travelling  full  speed,  and  a  verbal  order  comes 
from  the  bridge  to  this  effect,  “  Give  her  all  you  can  ”  ? — 
I  cannot  interpret  it  as  meaning  more  than  full. 

Do  you  mean  to  say  that  you  do  not  know  the  difference 
between  ordinary  full  speed  ahead  on  your  engines,  ocean 
speed,  as  if  nothing  were  happening  at  all,  and  your 
having  a  message  from  the  bridge,  “  Give  her  all  you 
can  ”  ? — The  instructions  of  our  shipowners  have  to  be 
adhered  to,  and  when  the  telegraph  stands  at  full  speed 
that  means  full  speed. 

I  follow  that,  but  supposing  for  some  reason  you 
wanted  to  get  the  utmost  speed  out  of  her,  you  would 
get  more  than  the  ordinary  full  speed,  would  not  you  ? — 
No ;  my  boiler  pressure  would  not  allow  of  it.  She  would 
blow  up  at  once. 

Do  you  know  anything  about  ocean  steamers  ? — Yes. 

Do  you  mean  to  say  there  is  no  difference  between  what 
a  Hamburg-ximerika  or  North  German  Lloyd  liner  can  do 
at  the  ordinary  full  speed  and  when  you  telegraph  to  give 
her  all  she  can  do  ? — Of  that  I  cannot  judge.  I  have 
never  been  with  the  Hamburg- Amerika  line.  We  cannot 
go  beyond  full  speed. 

Carl  Wilhelm  Bidder,  navigating  captain  of  the 
Ophelia  since  October  15,  examined  by  Mr.  Leek,  gave 
evidence  as  to  the  movements  of  the  ship  after  her 
departure  from  Heligoland  on  the  16th  until  her  capture 
on  the  18th. 

Questioned  as  to  the  log  records  of  speed,  lie  said  that, 
as  far  as  he  had  heard,  the  top  speed  of  the  Ophelia  was 
from  9  to  miles. 
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The  President  :  I  want  to  ask  something  about  the 
contents  of  the  loose  sheets.  Fourteen  knots  means  the 
number  of  knots  you  have  done  between  four  and  six 
o’clock  ? — Yes. 

Look  at  the  entry  at  seven  ? — Yes. 

That  is  13  knots  ? — Yes. 

Does  that  mean  that  you  travelled  13  knots  in  an  hour 
between  six  and  seven  ? — No. 

That  is  what  the  figure  says  ? — But  it  is  not  correct. 

Does  the  paper  kept  by  the  mate  show  that  you 
travelled  13  knots  in  that 'hour,  whether  it  is  right  or 
wrong  ? — Yes,  but  it  will  not  apply  to  that  hour.  He 
wrote  it  alongside. 

Whether  the  paper  is  right  or  wrong,  does  the  paper 
show  that  in  one  hour,  between  six  and  seven,  you 
travelled  13  knots  ? — No,  we  could  never  have  done  that. 

Does  the  paper  show  that  you  did  it,  although  you  say 
it  is  wrong  ? — Something  else  is  meant  by  that.  It  does 
not  agree.  That  was  either  beforehand  or  it  is  in 
connection  with  the  soundings. 

You  say  it  is  wrong,  but  supposing  somebody  looked 
at  that  paper,  would  the  paper  tell  him,  until  it  is 
explained,  that  you  travelled  13  knots  in  that  hour  ? — It 
is  nonsense.  It  is  not  a  clean  copy;  it  is  only  rough 
notes. 

It  does  not  matter  whether  it  is  clean  or  dirty,  or 
whether  it  is  rough  or  smooth. 

The  Interpreter  :  I  think  he  means  a  fair  copy. 

The  President  :  Does  it  purport  to  show  that  the  ship 
travelled  13  knots  in  that  hour  ? — I  do  not  know. 

Mr.  Leck  :  Can  you  tell  us  when  those  sheets  were 
torn  out  of  the  scrap  log  ? — We  were  to  hand  over  the  log 
when  the  examination  took  place,  and  the  mate  told  me 
he  had  only  entered  it  up  to  the  16th,  and  I  said  he  could 
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bring  the  other  up,  wherever  he  had  it.  He  had  it  in  his 
room,  and  then  he  came  with  those  sheets.  They  go  up  to 
Tuesday,  the  20th,  after  we  were  following  the  Meteor  to 
Harwich. 

Cross-examined  by  the  Solicitor -General  :  The  vessel 
travels  about  five  knots  slow,  three  dead  slow,  6J  to  seven 
half-speed,  and  nine  to  9J  full  speed. 

The  rough  sheets  were  brought  to  me  at  Sheerness  by 
the  mate.  I  did  not  see  the  book  from  which  thev  were 
taken. 

Re-examined  by  Mr.  Scott  :  The  first  mate  brought  the 
two  loose  sheets  to  the  cabin.  The  English  officials  were 
in  the  cabin,  and  I  handed  them  over.  I  do  not  know 
whether  they  had  been  torn  out  before  they  arrived  at 
Sheerness.  I  do  not  know  whether  the  scrap  log-book 
is  in  existence  or  not.  I  have  nothing  to  do  with  it.  I 
have  only  to  do  with  the  fair  copy.  There  is  no  regulation 
in  Germany  that  we  shall  keep  a  scrap  log.  It  often 
happens,  and  I  have  done  it  myself  as  the  first  mate,  that 
the  entry  is  made  straight  away  on  the  watch,  while  on 
duty,  as  a  fair  entry. 

The  President  :  Did  you  do  any  dead  reckoning  on  the 
first  voyage  to  Heligoland,  or  on  the  voyage  from 
Heligoland  to  the  place  of  capture  ? — I  did  not  make  any 
dead  reckoning.  I  determined  the  place  of  the  vessel  by 
the  landmarks  and  the  lights. 

On  either  of  those  two  voyages  have  you  got  any  record 
at  all  which  would  show  me  the  greatest  speed  you 
developed  in  the  course  of  any  part  of  the  passage  ? — No, 
I  made  no  entries. 

Are  you  aware  of  any  record  made  by  anybody  from 
which  I  could  judge  what  the  greatest  speed  was  that  you 
reached  on  those  voyages  ? — No. 
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The  President  :  Is  Captain  Vormeng  here  ? — If  so, 
I  do  not  want  to  ask  the  question  of  anybody  else. — No, 
he  is  in  Hamburg. 

Look  at  this  page  of  the  log  giving  certain  particulars 
of  the  voyage  from  London  to  Hamburg  on  August  5. 
Will  you  look  at  the  column  containing  the  number  of 
knots  made  per  hour  ? — Yes. 

I  want  your  assistance  as  a  captain  to  explain  that. 
Hoes  that  show  that  in  the  first  four  hours  the  ship 
travelled  46  knots  ? — Yes,  it  stands  so. 

That  is  11 J  knots  an  hour  ? — Yes. 

In  the  next  four  hours  it  shows  26  plus  18,  making  up 
44,  I  think  ? — Yes,  but  that  can  only  be  due  to  a  thing 
that  I  have  often  had  happen  on  board  ship ;  that  we  have 
logs  which  show  too  much. 

I  daresay  that  may  be  so,  but  I  only  want  to  know  first 
of  all  what  the  fact  is,  and  you  can  explain  anything  you 
wish  afterwards.  Does  that  log  show  that  the  ship 
travelled  on  that  voyage  during  the  next  four  hours  44 
knots  ? — Yes,  it  stands  so  here. 

Then  during  the  next  four  hours  does  it  show  46  knots  ? 
— Yes,  it  stands  here. 

If  you  look  at  the  patent  log  it  ought  to  be  47  knots, 
I  think.  That  shows  in  one  case  111  knots  an  hour,  and 
in  the  other  Ilf  knots  an  hour  ? — Yes. 
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Mr.  Scott  :  I  desire  on  behalf  of  the  claimant  to  make 
the  suggestion  to  the  Court  that  if  there  is  any  doubt 
about  the  speed  capacity  of  this  ship  an  experiment  should 
be  made  under  proper  conditions  to  see  what  she  can  do. 


The  President  :  1  must  deal  with  the  case  upon  the 
material  before  me.  (To  witness)  You  see  that  at  3.25 
the  vessel  passed  some  position .  What  is  it  ? — The  Borkum 

Lightship. 
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Wliat  did  the  patent  log  show  ? — 30. 

Then  at  5.20  she  passed  Nordeney  ? — The  Nordeney 
Lightship. 

The  patent  log  was  55,  or  it  may  be  57  ? — 57  it  stands 
here. 

That  is  27  knots  in  an  hour  and  55  minutes  ? — As  it 
stands  here.  yes. 

That  is  over  13J  knots  an  hour? — I  cannot  give  an 
answer  to  that. 


Paymaster  Urbanck,  of  the  Ophelia }  examined  by  Mr. 
Lkck  :  I  joined  the  Ophelia  on  August  22,  1914,  at  Kiel. 
She  carried  an  international  signal  flag,  a  German 
commercial  flag,  and  six  Red  Cross  flags.  She  had  on 
board  star  signal  cartridges,  torch  lights  and  signal 
rockets,  obtained  from  the  depot.  More  than  100  of  these 
star  signal  lights  were  used,  but  I  do  not  know  the 
number  of  them  that  were  on  board. 

I  do  not  know  anything  about  the  signal  book  in  which 
the  Morse  signals  were  entered.  There  was  a  book  for 
wireless  signals,  which  was  kept  for  wireless  messages 
only. 

Cross-examined  by  the  Solicitor- General  :  It  was  the 
business  of  the  staff- surgeon  to  check  the  number  of  lights 
on  board.  There  was  a  Morse  lamp  on  board,  but  I  had 
nothing  to  do  with  those  devices. 

I  know  that  about  100  of  these  lights  were  used,  because 
I  had  to  keep  an  account  of  the  number,  and  render  an 
account  to  the  superior  authorities  in  Germany.  There 
was  no  account  of  the  Morse  lamps  on  board  when  the 
ship  was  taken  by  the  Meteor. 

Why  ? — When  the  ship  was  declared  a  prize  everything 
was  destroyed. 

Then  there  was  a  book  containing  this  record  just 
before  the  ship  was  captured.  Was  that  thrown  overboard 
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with  the  other  secret  documents  ? — Only  in  the  Thames, 
when  the  ship  was  declared  a  prize. 

Were  all  these  documents  thrown  overboard  lest  they 
should  fall  into  the  hands  of  the  British  authorities  ? — 
Some  of  them  were  burnt. 

By  whom  ? — I  burnt  them  in  the  kitchen.  All  the 
written  matter  relating  to  things  under  my  control  was 
burnt  in  the  kitchen  of  the  ship. 

On  whose  instructions  ? — Bv  the  instructions  of  the 
chief  surgeon. 

Do  you  know  that  there  had  been  previously  thrown 
overboard  books  containing  the  secret  code  and  other 
secret  documents  ? — Yes. 

Will  you  tell  me,  as  far  as  you  can,  the  description  of 
the  documents  you  burnt  in  the  kitchen  while  you  Avere 
in  the  Thames  ? — They  were  books  of  accounts  relating  to 
inA^entories  of  fittings  and  vouchers  connected  with  them. 

Re-examined  by  Mr.  Leck  :  My  books  Avere  kept  in  my 
cabin.  They  Avere  there  when  the  vessel  was  searched  at 
Yarmouth,  and  when  she  arrived  in  the  Thames  I  burnt 
them  on  the  evening  of  NoArember  4.  I  burnt  them  Avhen 
the  order  came  that  we  were  declared  a  prize.  Up  to  that 
date  there  had  been  an  English  guard  on  board  the  ship. 
There  was  no  secrecy  about  the  fact  that  I  was  burning 
these  books  of  account. 

The  President  :  Secrecy  as  between  whom  ?  Did  you 
call  the  guard  together  and  say,  “  Now  we  are  going  to 
burn  these  books  ”  ? 

Witness  :  No. 

The  Solicitor- General  :  Is  it  suggested  that  these  were 
burnt  under  the  eyes  of  the  British  authorities  ?  It  seems 
the  most  amazing  suggestion  I  have  eArer  heard. 
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Tlie  President  :  Do  you  know  of  any  reason  why,  if 
the  ship  was  going  to  be  seized  as  prize,  these  documents 
which  you  burnt  should  have  been  burnt  ? — Really  there 
was  no  reason,  but  in  this  case,  which  is  unique,  it  was  a 
matter  of  course. 

I  do  not  understand  that.  Was  there  anything  in  the 
books  to  help  me,  as  Prize  Judge,  to  decide  what  the 
lights  were  used  for  ? — No. 

Did  they  show  how  many  red,  white,  and  green  lights 
had  been  consumed  ? — Yes,  the  exact  figures  were  given. 

Did  it  show  the  number  distributed  between  red,  white, 
and  green  ? — Yes. 

How  many  pistols  for  the  purpose  of  firing  off  these 
rockets  were  on  board  ? — I  do  not  remember  exactly ;  one 
or  two. 

Did  you  yourself  ever  see  any  of  these  hundred  or  more 
signals  used  ? — Y^es. 

About  how  many  of  them  do  you  think  ? — I  cannot 
give  the  exact  number. 

Approximately  ? — I  cannot  even  say  approximately. 

Can  you  tell  me  whether  more  of  one  colour  than 
another  were  used  ? — Yres,  white. 

When  you  saw  signal  lights  used,  what  were  they  used 
for  ? — I  do  not  know.  I  have  nothing  to  do  with 
signalling. 

Were  they  used  for  signalling  ? — lres. 

To  whom,  or  for  what  ? — I  do  not  know.  I  am  not 
connected  with  the  bridge. 

You  did  not  inquire  ? — No. 

Yrou  did  not  see  them  used  for  lighting  up  the  surface 
of  the  water  ? — I  saw  illuminating,  but  what  for  I  cannot 


say. 

Are  you  prepared  to  say  whether  such  lights  as  you 
saw  used  were  used  for  the  purpose  of  lighting  up  the 
’water  ? — No,  I  cannot  judge  what  they  were  used  for. 
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You  could  judge  whether  they  were  used  for  signalling 
or  for  lighting  up  the  water,  such  as  you  saw  ? — I  am  shut 
out  from  the  bridge.  What  they  were  for  I  do  not  know. 

Did  the  book  which  was  burnt  show  not  only  the 
number  of  signal  lights  used,  but  the  days  and  times  on 
which  they  were  used  ? — No,  only  the  total  consumption 
per  month. 

Do  you  happen  to  know  whether  the  numbers  of  red, 
white,  and  green  which  you  had  at  first  were  equal  ? — 
They  were  not  equal. 

Of  which  colour  did  you  have  the  most  ? — I  cannot  sav 
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Mr.  Scott  again  asked  that  a  test  should  be  made  of  1915 
the  vessel’s  speed,  under  conditions  as  nearly  as  possible  — — — 
comparable  to  the  conditions  prevailing  on  October  8. 

The  President  stated  that  this  meant  that  similar  coal 
would  have  to  be  obtained,  the  engines  put  in  order,  and 
the  vessel  put  into  drydock  to  be  cleaned,  and  all  the 
conditions  reproduced,  in  order  to  make  it  a  real  test. 

The  President  :  You  knew  that  the  point  was  going 
to  be  made ;  you  met  it  beforehand. 

Mr.  Scott  :  The  claimant  knew  that  the  point  was 
going  to  be  made. 

The  President  :  And  you  were  prepared  to  meet  it  at 
the  beginning  of  the  hearing.  It  does  not  come  as  a 
surprise  to  you  ? 

Mr.  Scott  :  Not  in,  the  least. 

The  President  :  Then  you  ought  to  have  prepared 
your  case  before  you  came  into  Court. 

Mr.  Scott  :  A  test  was  not  in  our  power. 

The  President;  You  never  asked  for  a  test.  You 
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came  into  Court  with  certain  materials,  and  you  now 
say  those  materials  do  not  suit  you. 

Mr.  Scott  :  My  case  is  that  I  can  satisfy  your  Lordship 
on  the  question  of  speed,  but  I  agree  there  are  entries 
in  the  log  of  an  earlier  date  that  call  for  explanation. 
Unfortunately  we  have  not  got  the  captain  who  was  in 
charge  at  that  time.  He  is  in  Hamburg.  In  a  case  of 
this  international  importance  the  question  whether  the 
application  for  a  test  ought  to  have  been  made  on  one 
day  or  another  ought  not  to  prevent  justice  being  done. 

The  President  :  You  can  get  the  evidence  of  the  former 
captain. 

Mr.  Scott  :  At  such  times  as  these  ? 

The  President  :  If  you  say  that  a  man  is  an  essential 
witness,  I  do  not  think  that  those  responsible  for  the 
administration  of  this  country  will  place  any  difficulty 
in  the  way  of  his  being  called.  That  is  not  how  this 
country  proceeds.  I  think  the  case  must  proceed  on  such 
materials  as  you  have,  and  you  must  explain  any  entries 
in  the  log  in  the  best  way  you  can. 

Hr.  Strauss,,  chief  reserve  naval  surgeon  on  board 
the  Ophelia ,  examined  by  Mr.  Raeburn  :  I  joined  the 
vessel  on  September  3  at  Kiel,  where  she  continued  to  be 
fitted  out  for  some  time.  In  my  opinion  she  was  fully 
equipped  as  an  auxiliary  hospital  ship  with  all  sanitary 
and  medical  appliances.  So  long  as  I  was  on  board  she 
was  never  used  for  any  other  than  sanitary  and  hospital 
purposes.  I  was  on  board  from  September  3  until  her 
capture  on  October  18,  except  when  we  were  in  Hamburg 
and  at  Heligoland,  where  we  went  ashore. 

Cross-examined  by  the  Solicitor-General  :  There  were 
no  sanitary  conveniences  of  any  kind  in  the  forward 
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ward,  but  only  the  severely  wounded,  who  would  not  be 

able  to  get  up,  would  be  attended  to  there. 

The  signalling  rockets  on  board  were  chiefly  used  when 

the  ship  wanted  to  enter  harbours,  for  the  purpose  of 

identifying  her.  Further,  when  a  Morse  message  was 

received  from  a  long  distance,  we  had  to  indicate  by 

means  of  these  lights  whether  the  message  had  been 

accurately  received.  We  tried  answering  with  the  Morse 

lamp,  but  the  one  we  had  on  board  was  so  small  that 

it  was  insufficient  for  the  purpose.  It  was  the  standard 
/ 

size  small  Morse  lamp. 
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Signalman  Grau^  wireless  operator  on  board  the 
Ophelia ,  examined  by  Mr.  Scott  :  I  joined  on  August  20 
while  the  vessel  was  being  fitted  up  at  Kiel.  While  we 
were  there  some  four  or  five  wireless  messages  were  sent. 
They  were  recorded  in  the  F.T.  (Funken  Telegraphie) 
book,  the  wireless  log.  One  asked  for  a  lighter  to  be  sent 
to  remove  the  ashes ;  the  second  related  to  the  sand  ballast, 
and  the  third  to  the  adjustment  of  the  compasses.  I 
cannot  remember  the  others.  Messages  in  reply  were 
received.  We  did  not  send  or  receive  any  wireless 
messages  between  leaving  Kiel  harbour  and  getting  to 
Heligoland  on  September  18,  nor  while  we  remained  at 
Heligoland,  where  we  remained  until  October  3.  The 
wireless  apparatus  was  only  for  the  purpose  of  taking 
orders  as  to  where  we  were  to  go.  It  should  not  have 
been  used  at  Kiel,  but  the  distance  was  too  great  from 
the  Imperial  wharf  for  flags  to  be  used. 

It  was  also  used  for  receiving  news  of  the  war  and 
weather  reports.  We  received  news  of  the  war  from  the 
coast  station  at  Norddeich. 

The  first  wireless  message  received  when  we  were  still 

lying  in  front  of  Heligoland  was  : 

Please  go  at  once  to  the  Haaks  Lightship. 

G? 
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That  was  on  the  afternoon  of  October  17,  and  we  went 
towards  the  Haaks  Lightship  after  receiving  the  message. 

On  getting  to  the  Haaks  Lightship  I  sent  a  message 
about  noon  to  Norddeich  via  the  warship  Wiirtcmburg  : 

Have  reached  the  Haaks  Lightship.  Ask  for  further 
orders. 

I  had  printed  instructions  in  a  certain  event  to  destroy 
all  things  relating  to  wireless  telegraphy,  to  prevent  them 
falling  into  the  enemy’s  hands.  There  were  two  books — 
one  for  wireless  telegraphy  and  the  other  for  newspaper 
reports  from  Norddeich.  I  did  not  enter  Morse  signals 
in  either  of  those  books.  I  received  no  Morse  signals — the 
wireless  operators  have  nothing  to  do  with  them.  I  had 
nothing  at  all  to  do  with  the  signalling  lights. 

Cross-examined  by  Mr.  Dunlop  :  Generally  speaking 
we  did  not  use  the  wireless  in  harbour,  but  only  when 
at  sea.  I  did  not  know  why  we  were  going  to  Heligoland 
on  September  18.  The  wireless  was  used  to  receive  Press 
messages  at  that  time.  We  were  able  to  send  messages  to, 
and  to  get  messages  from,  German  warships.  We  did 
not  at  any  time  receive  any  information  as  to  the 
movements  or  locality  of  German  warships.  We  had  no 
passengers  on  board  on  September  18. 

When  I  got  a  message  I  wrote  it  down  on  a  pad,  and 
copied  it  afterwards  into  the  wireless  log.  I  remember 
our  masts  being  lengthened  at  Hamburg  on  October  12. 
That  was  not  for  the  purpose  of  getting  a  greater  wireless 
range,  but  for  greater  distinctness.  The  newspaper 
messages  were  got  from  Norddeich.  Our  wireless  was 
used  for  taking  orders  as  to  where  we  were  to  go,  and  we 
twice  received  such  orders. 

Re-examined  by  Mr.  Scott  :  We  were  to  go  to  Heligo¬ 
land  on  September  18,  to  be  in  readiness  to  run  out  at 
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any  time  to  take  up  wounded  and  look  out  for  dead 
bodies.  We  were  a  watch  ship. 

We  had  only  one  code  on  board,  the  signalling  code 
“  H.V.B.”  We  could,  according  to  that  code,  send 
wireless  messages  either  to  Norddeich  or  to  warships.  It 
is  not  the  code  used  on  the  warships.  We  could 
communicate  with  warships  by  the  “  H.V.B.”  They  also 
had  this  code.  We  did  not,  in  fact,  send  any  messages 
to  the  warships.  We  did  receive  one  from  the 
W nrtemburg .  We  could  not  send  wireless  messages  to  a 
submarine.  We  did  not  come  across  any  submarine  on 
our  voyage.  I  did  not  hear  of  any  submarine  being  seen 
by  our  ship  from  the  time  I  joined  to  the  time  we  were 
captured.  I  am  sure  I  saw  no  submarine  of  any 
nationality. 

The  President  :  Will  you  write  down  for  me  in  your 
code  :  “  Have  reached  Haaks  Lightship.  Await  further 
orders  ”  ? — I  cannot  do  so. 

Why  not  ? — I  have  not  got  the  book.  I  cannot  do  it 
out  of  my  head.  It  is  very  difficult  to  remember. 

The  President  then  handed  some  papers  to  the  witness, 
and  said  :  There  are  four  sets  of  letters  there.  What  does 
the  first  set  mean  ? 

Witness  :  I  don’t  know. 

What  does  the  second  mean  ? — I  don’t  know. 

What  does  the  third  mean  ? — I  again  do  not  know. 

What  about  the  fourth  ? — I  do  not  know  what  it  means. 

Have  you  got  any  copy  of  the  code  now  yourself  ? — No. 

Are  you  familiar  with  the  commercial  code  in  use  in 
Germany  ? — No. 

Is  there  only  one  code  that  you  have  learnt,  and  that 
the  one  which  you  have  forgotten  ? — There  are  other 
telegraphic  codes,  one  for  general  navigation  and  one  for 
war  vessels  alone.  The  former  is  the  “  H.V.B.”  code. 


1915 
May  6. 


Steamship 
“  Ophelia.” 

Argument. 


1915 
May  G. 


Steamship 
“  Ophelia.” 

Argument. 


86  Lloyd^s  Reports  op  Prize  Cases. 

It  is  given  to  auxiliary  ships.  The  warships  also  have  it, 
but  the  secret  code  for  warships  is  not  given  to  the 
auxiliary  ships.  In  the  code  which  I  use,  there  are 
always  four  letters  for  each  separate  word. 

This  concluded  the  evidence  for  the  claimant. 

Mr.  Leck,  for  the  claimant  :  The  two  questions  for 
the  Court  to  consider  are  (1)  whether  the  Ophelia  is  a 
vessel  fitted  as  a  hospital  ship  so  as  to  be  entitled  to  be 
regarded  as  such,  and  (2)  whether  she  has  done  any¬ 
thing  which  disentitles  her  to  the  protection  which  the 
Hague  Convention  gives  to  such  ships.  As  to  the  first 
question,  it  is  submitted  that  the  evidence  is  all  one  way. 
Indeed,  it  is  not  seriously  disputed  that  the  Ophelia  was 
fitted  as  a  hospital  ship,  so  as  to  entitle  her  to  the 
protection  of  hospital  ships  in  the  absence  of  any  evidence 
that  she  has  been  guilty  of  acts  which  might  be  injurious 
to  the  enemy.  There  is  no  standard  laid  down  in  the 

Convention  by  which  one  can  judge  whether  the  fittings 

• 

were  such  as  to  entitle  her  to  the  appellation  of  hospital 
ship.  Commander  Newman  considers  that  the  ship  was 
fitted  and  intended  for  “  signalling  purposes, ”  and  he 
refers  to  the  lengthening  of  the  funnels  (carried  out  in 
1913,  before  the  outbreak  of  war),  to  the  number  of  signal 
flags  on  board,  and  the  brackets  for  carrying  signal 
halliards.  All  these  points  have  been  satisfactorily 
explained  by  witnesses  for  the  claimant,  and  none  of 
them  is  sufficient  even  to  justify  “  suspicion  ”  that  she 
was  to  be  used  for  any  purpose  but  that  of  a  hospital  ship. 

The  President  :  You  have  not  called  any  day  signaller, 
have  you  ? 

Mr.  Leck  :  No,  but  we  have  called  those  responsible 
for  the  ship  or  anything  that  may  have  been  done  in  the 
course  of  her  service. 
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The  Solicitor-General  :  My  friend  must  not  assume 
that  I  accept  his  statement  as  sufficient. 

Mr.  Leck  :  It  is  not  disputed  that  this  vessel  had  on 
hoard  flags  which  could  be  used  for  signalling  purposes 
in  the  day  time ;  but  it  is  immaterial  for  this  case  whether 
the  flags  were  there  or  not  and  could  be  used  for  signal 
purposes,  because  we  are  dealing  with  the  question 
whether  the  Ophelia  has  been  guilty  of  conduct  which 
would  not  entitle  her  to  protection. 

There  is  nothing  in  the  Convention  even  against  flags 
which  may  be  used  for  secret  codes.  The  Convention 
permits  wireless  installations  on  hospital  ships,  and  it 
would  be  much  easier  to  send  a  secret  message  by 
wireless  a  long  distance  than  to  signal  by  flags. 

If  improper  use  was  made  of  flags  or  by  any  other 
means,  then  the  Ophelia  might  forfeit  her  character.  But 
the  fact  that  she  has  flags  on  board,  however  numerous, 
would  not  forfeit  that  character.  The  same  remarks 
apply  to  the  number  of  lights  on  board.  There  is  not  the 
slightest  evidence  of  any  improper  use  being  made  of 
them. 

There  is  no  provision  in  the  Hague  Convention  against 
the  use  of  a  code  on  hospital  ships  or  the  employment  of 
naval  officers  and  men  on  the  hospital  staff. 

The  Crown  has  not  established  that  the  hospital  ship 
has  lost  her  right  to  protection  by  reason  of  acting  to 
the  injury  of  the  enemy ;  nor  has  it  even  established  the 
charge  of  suspicion.  The  vessel  was  only  out  twice,  on 
both  occasions  in  pursuance  of  her  duty  to  follow  a 
disaster  of  the  German  Navy. 

This  was  in  accordance  with  Art.  16  of  the 
Convention,  which  says  : 

After  every  engagement  the  two  belligerents  shall,  so 
far  as  military  interests  permit,  take  steps  to  look  for 
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the  sick,  wounded,  and  shipwrecked,  and  to  protect  them, 
as  well  as  the  dead,  against  pillage  and  improper  treatment. 

It  is  evident  that  on  October  8  the  hospital  ship  observed 
the  submarine  first,  but  there  was  no  attempt  to  escape 
or  run  away.  She  kept  on  her  way,  looking  for  the 
sunken  German  torpedo-boat  or  any  of  its  survivors.  In 
pursuit  of  this  object  she  made  a  zigzag  course,  and 
returned  to  her  anchorage  when  she  had  done  searching. 

The  President  pointed  out  that  the  German  torpedo- 
boat  was  sunk  about  11  a.m.  on  the  6tli.  The  order  to 
search  was  received  the  same  night  by  the  Ophelia.  She 
started  out,  and  was  ordered  back  before  she  had  got 
very  far.  On  the  7th  what  were  her  movements? 

Mr.  Leck  :  She  left  her  anchorage  at  10  in  the  morning 
and  got  to  the  mouth  of  the  River  Ems  at  about  8.30  at 
night,  when  it  would  be  too  dark  to  go  on  the  search  and 
possibly  dangerous  to  navigation. 

The  President  :  How  many  miles  would  it  be  from 
where  you  anchored  to  the  mouth  of  the  Ems  ?  Could  she 
not  have  got  to  the  place  of  the  disaster  on  the  morning 
of  the  7th  ?  It  would  only  have  taken  about  six  hours, 
according  to  your  own  case,  and  she  could  have  got  there 
about  one  o'clock. 

Mr.  Leck  :  The  only  explanation  is  that,  having  been 
ordered  back  on  the  night  of  the  6th,  it  may  have  been 
considered  on  the  following  day  not  to  be  urgent  enough 
to  proceed  at  once  or  with  the  utmost  speed. 

The  President  :  I  should  have  thought  the  faster  you 
get  to  a  place  of  the  disaster  the  better,  and  the  longer 
you  have  been  in  starting  the  more  urgency.  I  should 
not  have  thought  it  would  have  been  a  case  for  dawdling. 
However,  there  it  is. 
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Mr.  Leck  :  But,  haying  been  ordered  back,  it  was  not 
considered  such  a  case  of  great  urgency. 

The  President  :  In  plain  English,  it  comes  to  this, 
that  between  the  time  the  vessel  might  have  arrived  there 
and  the  time  she  actually  did,  you  lost  about  20  hours. 

Mr.  Leck  :  I  cannot  carry  it  further.  It  seems  that 
for  some  reason  the  order  to  proceed  to  the  scene  of  the 
disaster  was  countermanded,  and  that  the  ship  did  not 
proceed  until  the  next  morning.  No  adverse  inference 
ought  to  be  drawn  from  the  fact  that  20  hours  were  lost. 
These  hospital  ships  are  subject  to  the  orders  of  the 
authorities  ashore,  and  the  Ophelia ,  for  some  inexplicable 
reason,  was  delayed  by  their  directions.  But  any  question 
of  delay  would  not  affect  the  right  of  the  vessel  to 
protection. 

The  President  :  Presuming,  of  course,  that  she  was 
engaged  on  duty  connected  with  her  hospital  service. 

Mr.  Leck  :  There  is  no  evidence  that  she  was  ever 
engaged  in  any  other  duty  or  work.  There  is  no  evidence 
to  support  the  statement  that  on  the  morning  of  the  8th 
the  Ophelia  tried  to  escape,  or  acted  in  a  suspicious 
manner.  Lieutenant- Commander  Moncreiffe  might  have 
made  a  signal  that  he  desired  to  speak  to  her ;  but  he  made 
no  such  signal,  and,  not  having  been  signalled,  the  ship 
was  clearly  entitled  to  disregard  the  presence  of  the  sub¬ 
marine,  and  to  take  such  a  course  as  she  thought  fit. 

One  of  the  main  charges  against  the  Ophelia  is  that 
she  was  engaged  in  scouting.  If  such  is  the  case,  it  is 
curious  that  she  did  not  signal  the  presence  of  the 
submarine,  either  to  the  torpedo-boats  in  the  Ems  or  to 
anywhere  else. 

The  evidence  is  that  no  such  communication  was  made 
by  those  on  board  to  anyone.  If  she  had  been  scouting 
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it  would  clearly  have  been  her  duty  to  report  the  danger 
of  the  presence  of  a  submarine  to  German  ships,  so  that 
they  might  have  an  opportunity  of  looking  out  for  it. 

As  regards  the  question  of  speed,  the  log  shows  that 
on  October  9,  when  the  engines  were  making  96  revolutions 
a  minute,  the  vessel  only  made  12  miles  in  one  hour  and 
25  minutes.  That  was  a  good  deal  less  than  the  speeds 
which  it  was  suggested  she  was  making,  according  to 
entries  in  the  log  on  August  5,  when  on  her  way  from 
London  to  Hamburg. 


The  President  :  Have  you  established  that  the  vessel 
was  travelling  during  the  whole  of  that  one  hour  and  25 
minutes  ? 


Mr.  Leck  :  The  engine-room  log  appears  to  show  that 
she  was  travelling  all  the  time.  The  engineer’s  evidence 
ought  to  be  accepted  when  he  said  the  vessel  could  not 
make  a  speed  approaching  13  knots. 

There  is  no  justification  for  any  suspicion  on  the 
18tli,  the  day  of  the  capture  of  the  Ophelia ,  that  she  was 
engaged  in  any  action  contrary  to  the  Hague  Convention 
which  would  forfeit  her  right  to  protection. 

She  carried  the  proper  flags  and  she  obeyed  the  signal 
to  stop.  The  British  officer  who  boarded  her  made  a 
cursory  examination,  and  subsequently  a  full  and 
complete  search  was  made,  and  so  far  as  the  vessel  is 
concerned  there  is  nothing  to  support  the  contention 
that  she  had  been  used  for  any  belligerent  purpose. 

Nothing  was  found  in  the  least  degree  suspicious  on 
board  her.  No  point  is  made  of  the  fact  that  the 
documents  that  w^ere  regarded  as  secret,  and  which  those 
on  board  had  instructions  to  regard  as  secret,  were 
thrown  overboard.  At  all  events,  it  is  not  an  act  which 
would  render  the  vessel  liable  to  condemnation  under 
the  Haaue  Convention. 
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The  Solicitor- General  :  I  shall  not  say  that  the 
throwing  overboard  *  of  the  secret  code  did. 

Mr.  Leck  :  Nor  the  throwing  overboard  of  other 
documents  which  those  on  board  had  instructions  to  keep 
secret  from  the  enemy. 

The  President  :  You  are  quite  right,  if  you  are  so 
advised,  in  shaping  your  argument  by  reason  of  the 
observation  of  the  Solicitor- General.  But  you  must  not 
take  it  that  I  assent  for  a  moment  to  the  propriety  of 
throwing  the  secret  code  overboard. 

I  agree  that  anything  found  in  proceedings  of  this 
kind  ought  not  to  be  used  against  the  enemy  or  in  favour 
of  an  opposing  belligerent.  But  if  the  code  were  here  we 
could  examine  it  in  Court,  and  no  one  would  be  the  wiser. 

No  one  would  suggest  that  if  it  were  shown  to  me  or 
to  counsel  we  should  disclose  anvthing  we  learnt  from  it. 

Mr.  Leck  :  The  German  naval  instructions  require 
all  secret  codes  to  be  destroyed  if  there  is  danger  of  their 
falling  into  enemy  hands. 

The  President  :  The  officers  are  not  personally  to 
blame  for  throwing  documents  overboard  which  the 
German  Government  require  should  be  so  treated;  but 
at  the  same  time  there  would  have  been  no  difficultv  in 
sealing  up  the  code  and  saying,  “  We  will  let  the  Prize 
Court  see  it.” 

Mr.  Leck  :  The  words  of  Art.  8  of  the  Convention  are  : 

Hospital  ships  .  .  .  are  no  longer  entitled  to  protection 
if  they  are  employed  for  the  purpose  of  injuring  the 
enemy. 

The  fact  that  the  documents  have  been  destroyed  is 
no  ground  for  the  vessel’s  condemnation  under  that 
provision. 
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A  hospital  ship  only  forfeits  her  right  to  protection 

under  the  Convention  if  she  was  employed  for  the  purpose 

of  injuring  the  enemy,  and  in  destroying  the  documents 

in  question  those  on  the  Ophelia  were  not  injuring  the 

enemy. 

€/ 

The  burning  of  certain  documents  while  the  vessel  was 
lying  in  the  Thames  is  not  an  act  which  in  any  way 
renders  the  ship  liable  to  condemnation.  Those 
documents  had  always  been  open  for  inspection  from  the 
date  of  the  vessel’s  capture  on  October  18  to  the  time 
when  the  paymaster  burnt  them  on  November  4,  and  if 
it  had  been  desired  to  examine  them  there  was  ample 
opportunity. 

Their  destruction  is  not  even  a  ground  for  suspicion 
against  the  Ophelia  that  she  had  been  acting  otherwise 
than  as  a  hospital  ship. 

The  burden  is  entirely  on  the  Crown  to  prove  that 
the  Ophelia  has  in  fact  been  guilty  of  such  acts  as  under 
the  Hague  Convention  would  forfeit  her  right  to 
protection.  So  far  from  having  proved  any  such  case, 
it  is  submitted  that  the  Crown  has  not,  in  fact,  ever 
shown  reasonable  grounds  for  suspicion  that  she  has 
acted  otherwise  than  in  her  proper  capacity  as  a  hospital 
ship. 

The  Solicitor -General,  replying  for  the  Crown  :  It 
is  not  contended  that  the  equipment  of  this  ship  is  of 
such  a  character  that  she  could  not  possibly  be  used  as 
a  hospital  ship.  The  real  point  is  whether,  having  regard 
to  the  equipment  of  the  vessel,  and  to  what  is  known  as 
to  the  course  she  took,  she  can  properly  be  treated  as 
a  hospital  ship  “  constructed  or  adapted  for  the  particular 
and  sole  purpose  of  aiding  the  sick,  wounded  and 
shipwrecked.” 

On  September  11  she  was  certified  as  a  hospital  ship, 
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and  between  September  18  and  October  3  she  was  at 
Heligoland.  Why  ?  No  one  has  given  any  explanation 
of  that. 

Then,  on  October  3,  she  returned  to  Wilhelmshaven 
and  stopped  there  till  October  6. 

On  the  evening  of  that  date  she  received  orders  to 
steam  to  the  mouth  of  the  Ems.  It  was  known  that 
there  had  been  a  disaster,  roughly  speaking,  at  the  mouth 
of  the  Ems,  on  October  6. 

If  she  were  acting  in  the  sole  capacity  of  a  hospital 
ship,  then  one  thing  more  essential  than  any  other  was 
speed.  She  started  out,  but  had  not  proceeded  very  far 
before  she  was  ordered  back.  No  reason  was  given  for 
her  having  been  ordered  back. 

Why  was  she  ordered  back,  if  in  point  of  fact  she  had 
started  on  that  evening  of  October  6  on  her  mission  of 
mercy,  to  find  the  survivors  of  the  sunken  torpedo-boat? 
She,  however,  came  back  and  stayed  till  October  7.  At 
about  half-past  nine  on  the  morning  of  October  7  she 
started  for  the  scene  of  the  disaster,  but  if  it  was  really 
for  this  purpose  she  was  going,  why  could  she  not  have 
gone  at  daybreak  ?  One  would  have  thought  that  she 
would  have  strained  her  utmost  capacity  to  have  got 
quickly  there,  but  she  did  not  appear  to  have  done  so. 
According  to  the  evidence,  when  she  got  to  the  locality 
of  the  disaster  she  zigzagged  about  for  about  half-an-hour 
and  then  went  back  to  the  Ems  at  full  speed. 

The  statement  that  she  saw  a  submarine  that  morning 
is  borne  out  by  the  log  of  the  vessel  itself,  which  shows 
that  she  steamed  back  full  steam  ahead  as  fast  as  she 
could. 
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The  PPvESiDENT  :  You  contend  that  the  proper 
conclusion  to  come  to  is  that  the  various  orders  which 
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during  the  period  of  zigzagging,  that  therefore  the 
zigzagging  occupied  about  20  minutes  only  near  the  place 
of  the  accident,  and  then  the  vessel  went  full  steam  ahead 
to  the  Ems  ? 

The  Solicitor- General  :  Yes,  that  is  so.  If  the 
statement  of  Lieutenant-Commander  Moncreiffe  is 
accurate,  the  Ophelia  was  undoubtedly  pursued  by  the 
submarine  on  October  8.  If  she  did  fly  from  the 
submarine,  the  inference  is  that  she  was  not  out  for  a 
lawful  purpose. 

The  question  is,  was  Lieutenant-Commander 
Moncreiffe  mistaken  or  not  ?  One  thing  at  least  he  was 
not  likely  to  be  mistaken  about,  and  that  was  the  speed 
at  which  the  Ophelia  travelled.  His  desire  was  to  catch 
her,  and  there  is  not  the  slightest  doubt  that  he  went 
after  her,  but  that  she  was  too  fast  for  him. 

It  was  open  to  those  acting  for  the  claimant  to  call 
the  English  officers  concerned,  but  tliev  have  never 
attempted  to  obtain  any  of  that  evidence.  There  is 
nothing  evidentlv  that  thev  think  thev  could  change  in 
the  affidavits. 

There  is  the  statement  in  the  affidavit  that  the  Red 
Cross  flag  was  hauled  up  and  then  hauled  down. 

The  President  :  I  cannot  see  the  reason  for  hauling 
down  the  Red  Cross  flag.  If  they  wanted  protection,  there 
was  a  reason  why  they  should  have  kept  it  flying. 

The  Solicitor  -  General  :  Lieutenant  -  Commander 
Moncreiffe  has  suggested  that  that  might  have  been  a 
signal. 


The  President  :  Up  to  now  I  have  been  unable  to  see 
what  the  reason  was  for  hauling  down  a  flag  which  was 
there  for  their  protection, 
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The  Solicitor -General  :  If  the  ship  had  been  engaged 
on  this  mission  of  mercy,  one  would  have  thought  that  she 
would  on  her  return  have  told  the  torpedo-boat  in  the 
Ems  that  she  had  been  unable  to  find  anybody.  But  the 
only  communication  made  was  a  message  sent  by  land. 

The  President  :  With  regard  to  the  Ophelia  going 
away  from  the  submarine,  I  should  think  you  might  have 
added  this  :  If  this  vessel  was  there  for  the  lona-fide 
purpose  of  seeking  survivors,  if  she  saw  a  submarine, 
assuming  she  knew  it  was  an  English  one,  she  would  have 
said,  “  Here  is  a  submarine.  She  will  tell  me.  I  will 
get  protection  from  her.  No  English  submarine  will 
torpedo  a  Red  Cross  German  vessel.” 

The  Solicitor -General  :  That  is  a  comment  which 
might  be  made. 

The  President  :  I  should  have  thought  that  any  vessel 
in  the  neighbourhood,  if  a  hospital  ship  had  been 
searching  for  survivors,  would  have  been  willing  to  help, 
and  that  the  hospital  ship  would  have  asked  for  help. 

The  Solicitor- General  :  The  lights  which  the  Ophelia 
carried  are  a  strong  point  against  her.  The  lights  were 
entirely  out  of  proportion  to  the  proper  needs  of  a  hospital 
ship.  She  never  used  them  for  the  purpose  of  searching 
for  survivors.  Many  of  the  lights  have  been  used,  but 
for  what  purpose  ?  They  have  only  been  used  for 
signalling  purposes,  and  the  explanation  that  they  were 
used  in  answer  to  the  Morse  lamp  signals  is  a  strange 
one,  when  it  is  known  that  there  were  Morse  lamp  signals 
on  board.  Nobody  has  been  called  who  has  used  those 
lights.  Although  there  were  two  signallers  aboard,  they 
have  not  been  in  the  witness-box. 

As  to  the  burning  of  the  books,  it  is  not  a  question 
of  the  burning  of  them  disentitling  the  ship  to  be  regarded 
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as  a  hospital  ship,  but  the  point  is  this  :  if  any  of  those 
books  contained  no  record  of  signalling  lights  there  is  no 
earthly  reason  why  they  should  have  been  destroyed. 

It  is  an  unfortunate  thing  that  there  is  no  record 
to  show  how  many  of  the  lights  were  used.  The  number 
of  lights  carried,  however,  was  abnormal,  and  they  were 
not  only  unsuitable  for  a  hospital  ship,  but  undoubtedly 
fitted  and  intended  for  signalling  purposes.  Some  further 
information  on  the  question  how  these  lights  dwindled 
down  would  have  been  of  enormous  importance.  The 
circumstances  as  to  the  lights  and  other  matters  show 
that  a  case  has  been  made  out  for  the  seizure  of  this  ship, 
and  the  claimant  is  bound  to  displace  that  cause.  It 
is  submitted  that  he  has  not  done  so,  and  the  ordinary 
course  should  follow  and  the  ship  be  condemned. 

In  conclusion,  the  view  which  the  Attorney-General 
has  indicated  with  regard  to  the  destruction  of  the  code 
should  be  made  plain. 

It  is  this  :  A  code  book  is  a  book  which  any  naval 
officer  would  rightly  desire  to  prevent  falling  into  the 
hands  of  the  enemy.  Your  Lordship  has  suggested  that 
it  might  have  been  possible  that  the  books  should  have 
been  retained  and  sealed  and  no  harm  would  have  been 
done,  but  had  that  happened  it  would  not  have  been 
possible  to  keep  this  code  from  our  own  naval  officers, 
who  would  have  been  just  as  anxious  to  obtain  it  as  the 
claimant  was  to  have  it  destroved ;  and  from  the  moment 
it  entered  into  their  hands  there  could  not  have  been  anv 

t/ 

possible  means  of  preventing  their  getting  copies  of  it. 

The  President  :  On  the  contrary ,  it  would  have  been 
the  duty  of  the  officers  who  took  the  ship  to  deliver  the 
papers  exactly  as  they  were  found. 

The  Solicitor -General  :  That  may  be,  but  none  the 
less  they  would  have  ascertained  what  the  code  was, 
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The  President  :  How  could  they  have  copied  the  book 
if  it  was  sealed  up  ? 

The  Solicitor -General  :  But  surely  it  would  have 
been  their  very  first  duty  to  find  out  what  the  code  really 
meant  ? 

The  President  :  Not  necessarily. 

The  Solicitor  General  :  They  have  got  to  investigate. 

The  President  :  Here  you  have  got  to  investigate  what 
a  message  means.  At  the  present  moment  the  message 
which  was  intercepted  has  been  assumed,  1  think,  to  be 
the  message  which  is  said  to  have  been  sent,  but  it  may 
not  have  been.  I  wanted  to  get  from  a  witness  this 
morning  something  which  would  enable  me  to  say  whether 
that  was  true  or  not.  At  present  this  has  not  been 
decoded.  If  it  was  an  innocent  message — I  am  not 
saying  it  was  not — to  have  the  code  here  would  be  very 
useful.  I  cannot  say  whether  it  is  an  innocent  message 
or  not. 

The  Solicitor -General  :  I  am  not  denying  the 
usefulness  of  the  code. 

The  President  :  But  you  were  saying  that  they  were 
right  in  throwing  it  overboard.  I  say,  presiding  in  the 
Prize  Court,  that  the  Court  regards  with  grave  disfavour 
any  nondisclosure,  or  alteration,  or  destruction  of 
documents.  I  do  not  say  what  my  final  view  is,  but  I 
do  not  think  it  would  be  right  for  me  to  say  that  I  accept 
the  view  that  anvbodv  has  a  right  to  throw  documents 

•s  t/  O 

overboard. 

The  Solicitor -General  :  That  is  not  my  point,  and 
not  the  view  we  desire  to  put  before  the  Court.  Having 
regard  to  the  information  we  have,  we  do  not  desire  to 
rely  upon  the  fact  that  this  code  book  was  destroyed 
HI.  h 
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May  6‘  Nor  do  we  want  the  mere  fact  of  the  destruction  of  the 
Steamship  C0(je  pe  taken  as  an  improper  usage  of  the  vessel.  The 

(i  Ophelia  *  * 

-  ’  Attorney- General  said  that  if  on  other  grounds  the  ship 
Argument.  was  suspected,  the  act  referred  to  would  not  necessarily 
be  conclusive  against  it.  The  real  point  as  to  the 
destruction  of  the  document  is  to  see  why  it  was 
destroyed.  If  it  was  destroved  because  it  was  a  secret 
code,  which  the  officers  of  the  ship  might  properly 
prevent,  or  which  they  thought  they  were  justified  in 
preventing,  from  falling  into  the  hands  of  their  enemy, 
the  Crown  does  not  ask  the  Court  to  say  that  this  affords 
evidence  of  a  previous  improper  usage  of  the  vessel. 

The  President  said  he  would  deliver  judgment  in 
the  case  at  an  early  date. 


JUDGMENT. 

1915  The  President  (The  Right  Hon.  Sir  Samuel  Evans)  : 

~ay  —  This  steamship  was  captured  by  some  of  His  Majesty’s 
judgment,  ships  of  war  on  October  18  last. 

A  claim  for  her  release  is  made  on  behalf  of  the 
Government  of  the  German  Empire,  on  the  ground  that 
she  was  a  military  hospital  ship  belonging  to  that 
Government. 

I  note,  without  further  comment,  that  the  claim  is 
founded  upon  the  provisions  of  Convention  10  of  the 
Hague  Conventions  of  1907. 

The  Crown  formulated  their  case  for  the  captors  and 
against  the  claimant,  in  accordance  with  the  terms  of 
the  same  Convention. 

I  will  deal  with  the  case  upon  the  same  basis,  avoiding 
all  inquiry  as  to  whether  the  Government  of  the  German 
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Empire  is,  or  is  not,  precluded  by  its  conduct  of  the 
present  war  from  invoking  the  aid  or  protection  of  the 
10th  or  any  other  of  the  Hague  Conventions. 

The  provisions  of  the  Hague  Convention  relate  to  three 
classes  of  hospital  ships  : — (1)  military  hospital  ships  of 
a  belligerent  Power ;  (2)  hospital  ships  equipped  wholly 
or  in  part  at  the  expense  of  private  individuals,  or 
officially  recognized  relief  societies,  of  a*  belligerent 
Power;  (3)  hospital  ships  so  equipped  at  the  expense  of 
such  individuals  or  societies  of  neutral  countries. 

We  are  here  concerned  only  with  the  provisions 
relating  to  the  first  of  three  classes,  viz.  :  military  hospital 
ships  of  a  belligerent. 

Before  stating  the  facts,  it  is  convenient  to  summarize 
these  material  provisions. 

A  military  hospital  ship  must  be  constructed  or 
adapted  specially  and  solely  for  the  purpose  of  affording 
relief  to  the  wounded,  sick,  and  shipwrecked.  It  is  to 
afford  relief  and  help  to  the  wounded,  sick,  and  ship¬ 
wrecked  of  the  belligerents  without  distinction  of 
nationality.  It  must  not  be  used  for  any  military 
purpose.  It  is  subject  to  the  right  of  control  and  of 
search  by  the  belligerents.  Belligerents  may  refuse  to 
help  it,  or  may  order  it  off,  or  may  make  it  take  a  certain 
course,  and  put  a  commissioner  on  board ;  they  may  even 
detain  it,  if  the  gravity  of  the  circumstances  so  require. 
It  must  be  distinguished  by  being  painted  and  marked 
in  the  prescribed  ways,  and  make  itself  known  by  hoisting 
the  prescribed  flags. 

If  the  name  of  a  military  hospital  ship  shall  have 
been  communicated  to  the  belligerent  Powers  at  the 
commencement  or  during  the  course  of  hostilities,  and  in 
every  case  before  it  is  employed,  it  shall  be  respected,  and 
may  not  be  captured  while  hostilities  last. 

If  a  hospital  ship  complies  with  the  above  provisions 
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it  is  entitled  to  protection ;  but  if  it  is  used  for  any 
military  purpose,  either  for  aiding  its  belligerent  owner 
militarily,  or  for  injuring  the  enemy,  that  protection 
is  lost.  The  fact  that  the  staff  is  armed  for  maintaining 
order,  and  for  defending  the  wounded  or  sick,  and  the 
fact  of  an  apparatus  for  wireless  telegraphy  being  on 
board,  are  not  sufficient  reasons  for  withdrawing  the 
protection. 

One  other  provision  of  the  Convention  may  be 
mentioned.  Art.  16  savs  that  : 

e 

After  every  engagement  the  two  belligerents  shall,  as 
far  as  military  interests  permit,  take  steps  to  seek  for  the 
shipwrecked,  the  wounded,  and  the  sick,  and  to  protect 
them,  as  w^ell  as  the  dead,  against  pillage  and  improper 
treatment. 

The  test  as  to  whether  a  ship  claiming  to  be  a  hospital 
ship  is  entitled  to  protection  is  supplied  by  these 
provisions  and  conditions,  and  the  result  depends  upon 
whether  there  has  been  a  compliance  with  and  an 
adherence  to  them. 

The  facts  may  conveniently  be  considered  under 
certain  heads  : 

In  the  first  place,  the  circumstances  must  be 
investigated  in  order  to  ascertain  whether  the  ship  was 
in  fact  used  for  the  justifiable  and  humane  purposes 
prescribed  by  the  Convention ;  or  whether  she  was 
actually  employed  wholly  or  in  part  for  military  purposes, 
either  in  favour  of  the  belligerent  Power  to  which  she 
belonged,  or  against  any  other  belligerent. 

In  the  second  place,  the  construction  and  equipment 
of  the  ship  will  be  examined  and  put  to  the  test,  in  order 
to  find  out  whether  they  are  consistent  with  the  sole 
purpose  of  administering  to  the  relief  and  succour  of 
sufferers  (viz.,  “  the  wounded,  sick,  and  shipwrecked  ”) ; 
or  with  the  object,  whether  wholly  or  partially  contem- 
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plated,  of  aiding  the  belligerent  owner,  and  injuring  the 
enemy  in  the  military  sense. 

And  lastly,  the  question  will  be  considered  whether 
the  facts,  and  the  reasonable  inferences  from  the  facts, 
together  with  the  conduct  of  the  officers  in  charge,  lead 
to  the  conclusion  that  the  ship  was  commissioned  and 
intended  to  be  employed  solely  as  a  hospital  ship  within 
the  letter  and  spirit  of  the  Convention ;  or  as  a  ship  ready 
to  be  used  and  to  take  part  in  services  of  a  military 
nature,  which  according  to  the  Convention  would  exclude 
her  from  the  category  of  legitimate  hospital  ships,  and 
preclude  her  from  the  protection  accorded  to  them. 

I  will  now  state  the  material  facts  as  they  were 
established  by  the  evidence. 

The  s.s.  Ophelia  was,  up  to  the  time  of  the  war,  a 
merchant  vessel,  trading  chiefly  between  London  and 
Hamburg.  On  August  3,  1914,  she  was  in  the  Port  of 
London. 

Pursuant  to  an  order  of  the  German  Government, 
conveyed  through  the  German  Consul-General,  she  was 
on  that  day  directed  (in  the  words  of  her  log) 

.  .  to  steam  to  a  German  port  for  military  duties. 

On  the  next  day  (August  4)  she  received  344  passengers 
on  board,  and  proceeded  down  the  Thames  on  her  voyage 
to  Hamburg. 

War  was  declared  between  this  country  and  German v 
as  from  11  p.m.  on  that  night. 

On  the  afternoon  of  August  5,  when  she  arrived  at 
Nordeney,  she  received  orders  from  a  German  torpedo- 
boat  to  steam  to  Heligoland. 

Next  day  she  steamed  to  the  Elbe,  and,  having  landed 
her  passengers  at  St.  Pauli  landing  stage,  she  proceeded 
to  Hansa  Harbour. 
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On  August  10  she  was  in  Hamburg,  and  the  entry  in 
her  log  is, 

The  ship  was  refitted  as  a  hospital  ship  by  “  the 
Hamburg-Amerika  Line  ”  for  the  German  Government. 

The  next  entry  is  : 

August  12.  Work  on  ship  continued.  Finished  by 
the  evening.  Took  in  provisions. 

On  August  13  she  steamed  down  the  Elbe,  passed 
through  the  Kiel  Canal,  and  anchored  at  Kiel. 

On  the  next  day  (August  14)  Dr.  Pfeiffer  took  over  the 
command  of  the  vessel  as  staff  surgeon. 

Various  alterations  were  afterwards  carried  out,  and 
inspections  by  fleet  surgeons  made. 

Subsequently  the  vessel  proceeded  to  Brunsbiittel. 

While  she  was  there  on  September  11,  1914,  the 
German  Government  issued  a  certificate  declaring  her  to 
be  a  hospital  ship. 

This  certificate,  in  German  and  in  French,  was  found 
upon  the  vessel  at  the  time  of  capture. 

The  translation  of  the  French  copy  is  as  follows  : 

Designation  ot  the  Military  Hospital  Ship  F .  Ophelia 
for  the  War. 

The  Military  Hospital  Ship  F.  Ophelia  has  been 
equipped  by  the  German  Government  specially  and  solely 
with  the  object  of  giving  help  to  wounded,  sick  and 
shipwrecked  persons.  Her  name  has  been  communicated, 
to  the  belligerent  Powers.  The  Government  undertakes 
to  use  these  ships  for  no  other  military  purpose.  (Arts.  1 
and  4  of  the  Convention  of  the  18th  October  1907  for 
the  adaptation  to  maritime  war  of  the  principles  of  the 
Geneva  Convention.) 

Kiel,  11th  September  1914. 

The  Commandant  of  the  Naval  Station  at  Kiel. 

(Signed)  Bachmann, 

(l.s.)  '  *  Vice-Admiral. 


The  claim  put  forward  by  Dr.  Pfeiffer  as  staff  surgeon 
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or  chief  medical  officer  in  control  on  behalf  of  the  German 
Government,  and  his  affidavit  in  support,  state  that 

.  .  .  the  ship  completed  her  fitting  out  at  Wilhelms¬ 
haven,  whence  she  sailed  on  the  6th  October  1914. 

Being  examined  in  chief  at  the  hearing,  Dr.  Pfeiffer 
answered  his  counsel’s  questions  as  follows  : 

Q.  You  got  your  certificate  as  a  hospital  ship,  I  think, 
dated  the  11th  September  ? — A.  Yes. 

Q.  What  was  the  first  date  on  which  the  Ophelia  was 
sent  out  ? — A.  On  the  evening  of  the  7th  October,  after 
the  torpedo-boat  S  116  had  been  sunk  on  the  6th. 

But  meantime  the  evidence  showed  that  the  ship  had 
left  Brunsbiittel  on  September  18  for  Heligoland,  and 
remained  at  or  near  Heligoland  for  about  a  fortnight. 

Dr.  Pfeiffer  was  asked  in  cross-examination  why  the 
ship  went  on  this  voyage  to  Heligoland,  and  he  answered 
as  follows  : 

Q.  The  ship  went  on  her  voyage  to  the  island  of 
Heligoland  in  September  ? — A.  Yes. 

Q.  What  did  it  do  that  for  ? — A .  The  ship  had  orders 
to  go  there. 

Q.  So  you  were  obeying  orders  given  to  you  ? — A.  Yes. 

Q.  And  do  you  know  the  reason  for  the  orders  ? — A.  No. 

Q.  So  far  as  you  know,  had  the  orders  anything  to 
do  with  hospital  service  ? — A.  No;  so  far  as  I  know,  not. 

Q.  Before  the  Ophelia  made  her  voyage  to  Heligoland, 
there  had  already  been  fighting  on  the  sea  between 
Heligoland  and  the  German  mainland? — A.  Yes,  I  heard  so. 

Q.  The  previous  month  ? — A.  Yes,  in  August. 

The  ship  left  Heligoland  on  October  3  and  proceeded 
under  orders,  presumably,  to  Wilhelmshaven. 

On  the  morning  of  Tuesday,  October  6,  about  8.45  a.m., 
she  proceeded  from  Wilhelmshaven  to  Schillighorn,  and 
shortly  before  noon  anchored  in  the  Schillighorn 
Boadstead,  at  the  mouth  of  the  Weser. 
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The  circumstances  of  this  and  the  two  following  days 
are  very  important,  because  on  October  8  a  British  naval 
officer  commanding  a  British  submarine  sighted  the 
Ophelia  engaged  in  certain  operations  which  the  claimants 
allege  were  performed  solely  in  pursuance  of  her 
legitimate  duties  as  a  hospital  ship ;  but  on  which  the 
Crown  rely  as  tending  to  show  that  she  was  engaged  on 
military  duties  inconsistent  with  an  innocent  hospital 
ship. 

To  go  back  to  the  morning  of  October  6,  a  German 
destroyer  was  sunk  at  about  11  a.m.  (English  time)  off 
the  River  Ems.  At  this  time  the  Ophelia  was  on  her  way 
from  Wilhelm  shaven  to  Schillighorn,  and  she  anchored 
there  about  11.50  p.m.  English  time  (12.50  mid-European 
time).  She  remained  there  at  anchor  for  between  eight 
and  nine  hours.  At  8.30  p.m.  (German  time)  she  received 
orders  to  steam  at  once  to  the  mouth  of  the  Ems.  She 
weighed  anchor,  but  about  an  hour  later  when  she  got 
near  a  German  warship — the  Beowulf — she  received  a 
verbal  order  from  that  warship  to  go  back  ;  she  accordingly 
returned  and  anchored  again  at  about  11  p.m.  up  the 
river. 

The  staff  surgeon  in  command  of  the  Ophelia  said  the 
onl}T  orders  he  got  on  October  6  were  to  steam  to  the  mouth 
of  the  Ems.  He  said  afterwards  that  he  thought 
something  had  been  said  about  the  sinking  of  the  S  116 > 
but  he  was  not  certain.  He,  in  fact,  did  not  know  why 
he  had  been  advised  to  go  at  S.30  p.m.  or  why  he  had  the 
counter-order  not  to  go,  but  to  return  about  10  o’clock. 

On  the  next  morning  the  Ophelia  weighed  anchor,  but 
not  until  10  o’clock  in  the  morning;  she  proceeded  towards 
the  mouth  of  the  River  Ems;  but  before  reaching  it  she 
again  anchored  at  8.30  p.m  .  outside  Borkum,  and  remained 
anchored  till  next  morning  (October  8)  about  7  o’clock. 

The  place  where  the  torpedo-boat  was  sunk  was  known 
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to  Lieutenant  Guilleaume,  tlie  officer  on  watch  of  a 
torpedo-boat  which  the  Ophelia  passed  on  this  morning; 
but  no  inquiries  seem  to  have  been  made  of  him,  nor  was 
any  information  obtained. 

A  flotilla  of  about  five  torpedo-boats  lay  at  the  mouth 
of  the  Ems  on  the  7th  and  8th,  but  none  of  them  appears 
to  have  looked  for  survivors,  or  helped  the  Ophelia  to  do 
so. 

The  Ophelia  is  said  to  have  reached  the  locality  where 
the  $  116  was  sunk  about  10  o’clock  and  to  have  taken 
a  zigzag  course  to  the  north  and  west  for  a  distance  of 
about  three  miles,  and  after  employing  herself  for  about 
an  hour  in  this  way,  she  steamed  back  again  at  full  speed 
up  the  Ems.  There  she  remained  anchored  at  two 
different  places  during  the  afternoon  and  night  of  the  8th 
and  till  the  morning  of  the  9th,  when,  pursuant  to  orders, 
she  voyaged  back  to  Hamburg. 

Forty-eight  hours  had  passed  between  the  sinking  of 
the  German  torpedo-boat  and  the  arrival  near  the  spot  of 
the  Ophelia.  The  distance  from  Schilligliorn  to  the  place 
was  about  60  miles.  This  she  could  cover  in  less  than  six 
hours.  Even  if  she  did  not  steam  by  night,  she  could  have 
arrived  in  daylight  on  the  7th  by  about  mid-day  :  she  did 
not  arrive,  however,  till  about  20  hours  afterwards.  I 
heard  no  explanation  of  this  lamentable  and  possibly  fatal 
delay  on  the  part  of  a  hospital  ship,  said  to  have  been  on 
a  mission  to  try  to  rescue  survivors. 

She  saw  no  survivors  or  corpses  in  her  search,  which 
was  not  only  belated,  but  which  was  very  short  and 
inadequate.  There  was  an  entire  absence  of  the  care, 
deliberation,  thoroughness,  and  completeness  to  be 
expected  in  such  a  search. 

But  other  things  happened  about  the  time  of  these 
events  on  the  morning  of  October  8. 

The  Ophelia  saw  a  British  submarine.  Tt  is  logged 
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that  she  sighted  it  at  9.30  a.m.  (German  time)  about  11 
miles  from  Schiermonnikoog  and  again  at  11.40,  when  seven 
or  eight  miles  away. 

The  British  submarine  also  sighted  the  Ophelia.  The 
circumstances  are  set  out  in  the  affidavit  of  Lieutenant- 
Commander  Moncreiffe.  I  will  not  recount  them  all.  The 
hours  are  given  in  English  time.  I  will  give  a  part  of  his 
story  in  his  own  words  : 


At  10  a.m.  when  the  steamer  was  about  44  to  5 
miles  from  me,  and  was  in  a  position  which  could  be 
accurately  described  as  near  Schiermonnikoog,  she 
evidently  sighted  me.  She  hoisted  a  large  Red  Cross  flag 
at  the  main.  At  the  same  time  dense  black  smoke 
commenced  pouring  out  of  the  funnel  and  she  began  to 
increase  speed  and  bear  away  to  the  Northward.  I 
increased  speed  to  11  knots. 

At  10.5  a.m.  the  steamer  altered  course  to  East,  still 
increasing  speed  and  she  hauled  down  the  Red  Cross  flag. 
There  was  no  apparent  reason  for  her  to  do  so  unless  the 
taking  down  of  the  flag  was  a  signal  to  the  enemy,  or  was 
a  flag  she  was  not  entitled  to  fly.  I  also  altered  course 
East,  thereby  placing  the  steamer  fine  on  my  port  bow. 

At  10.18  a.m.  the  steamer  was  right  ahead  and  I  kept 
her  right  ahead  by  steering  S.  85°  E.,  and  I  chased  her. 
She  appeared  to  increase  speed  by  about  two  to  three  knots. 
I  did  not  signal  to  her  to  stop  because  she  was  obviously 
running  away  from  me,  and  I  had  no  means  of  making 
her  stop. 

At  10.30  a.m.  it  became  clear  I  could  not  overtake 
her.  so  I  reduced  to  seven  knots  and  altered  course  to  South. 

About  10.45  a.m.  the  steamer  altered  course  to  the 
Southward. 

At  11  a.m.  I  altered  course  West  and  lost  sight  of 
the  steamer  at  11.15  a.m.  She  was  then  still  steering 
into  the  Western  Ems. 

The  steamer  quite  unmistakably  fled  from  me  after 
sighting  me  in  order  to  escape  search. 

I  am  confident  that  the  steamer  was  the  Ophelia ,  as 
she  corresponds  with  the  description  of  the  Ophelia  given 
in  the  affidavit  of  Commander  Edward  J.  K.  Newman,  R.N., 
and  not  with  that  of  any  of  the  other  German  hospital 
ships  with  which  I  am  acquainted,  and  the  photographs 
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exhibited  to  the  said  affidavit,  which  I  have  inspected,  are 
photographs  of  the  steamer  I  saw  as  before  described  on 
the  8th  October. 

It  was  admitted  at  the  hearing  that  the  steamer  was  the 
Ophelia.  Lieutenant-Commander  Moncreiffe  also  says  : 

I  had  been  patrolling  in  the  neighbourhood  since  about 
10  a.m.  on  the  7th  October,  and  there  was  no  reason  that 
I  can  suggest  why  a  hospital  ship  should  have  been  where 
the  Ophelia  was  when  1  had  her  under  observation  on  the 
8th.  There  was  nobody  in  the  neighbourhood  and  no  ship 
for  a  hospital  ship  to  aid.  With  the  exception  of  a  German 
submarine  which  I  saw  about  20  miles  further  West  at 
10.30  a.m.  on  the  7th,  and  a  Zeppelin  at  about  2.45  p.m. 
on  the  7th,  I  saw  nothing  beside  the  Ophelia  on  the  7th, 
8tli  or  9th.  The  German  submarine  dived  as  soon  as  she 
saw  me.  She  appeared  to  be  outward  bound  to  sea. 

And  further  : 

With  reference  to  the  entry  in  the  Ophelia’s  log  which 
has  since  been  drawn  to  my  attention  I  am  quite  certain 
she  was  not  searching  for  a  sunken  torpedo-boat  or  any 
sunken  vessel. 

Dr.  Pfeiffer  denied  that  the  Ophelia  ran  away  from 
the  submarine.  Neither  the  navigating  captain  nor 
anyone  else  was  called  to  explain  the  operations  of  the 
ship  on  the  morning  of  October  8. 

In  answer,  however,  to  the  allegations  that,  although 
the  speed  of  the  commander’s  submarine  was  increased  to 
11  knots,  the  Ophelia  was  able  to  get  away,  a  strenuous 
attempt  was  made  for  the  claimant  to  prove  that  the 
Ophelia’s  maximum  speed  capacity  at  her  best  was  about 
10  knots,  and  that  her  full  speed  at  the  time  in  question 
was  about  nine  knots.  Dr.  Pfeiffer  said  : 

The  maximum  speed  was  81  to  nine  miles. 

This  attempt  wholly  failed.  But  it  is  not  insignificant 
that  the  attempt  was  made.  On  the  very  last  voyage  of 
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the  Ophelia  (as  a  merchant  vessel  from  London  to 
Hamburg)  according  to  the  records  in  her  own  log  in  the 
12  hours  from  midnight  to  mid-day  on  August  5,  1914,  her 
average  speed  according  to  her  patent  log  was  over  11J 
knots;  and  in  the  hour  between  1  and  2  p.m.  the  log 
records  13  knots;  while  between  3.25  and  5.20  p.m.  the 
patent  log  shows  a  run  of  27  knots,  which  is  equivalent  to 
a  speed  of  over  13 J  knots.  No  explanation  of  these  telling 
figures  was  given.  Moreover,  a  glance  at  the  last  log¬ 
book  of  the  vessel,  which  begins  in  May,  1914,  will  show 
that  on  many  voyages  between  London  and  Hamburg  the 
speed  recorded  by  the  patent  log  goes  up  to  11,  11 J,  11 J, 
Ilf,  and  up  to  12  knots  an  hour. 

It  is  to  be  remembered,  too,  that  on  October  8,  apart 
from  the  spurt  which  Lieutenant-Commander  Moncreiffe 
suggests  was  given  to  the  engines,  the  Ophelia  was  in 
ballast  and  in  excellent  trim  for  travelling.  Upon  the 
disputed  question  which  the  account  given  by  the 
commander  raises,  one  naturally  asks  why,  as  the  hospital 
ship  saw  the  submarine  more  than  once,  she  did  not 
speed  towards  it  rather  than  away  from  it,  in  order  to  try 
to  get  some  information  about  the  locus  of  the  accident, 
or  the  saving  of  the  seamen,  or  the  possibility  of  rescuing 
survivors.  Those  in  command  of  a  genuine  hospital  ship 
on  a  humane  quest  would  not  fear  any  harm  or 
ill-treatment  from  a  British  submarine  or  any  other  war 
vessel. 

After  the  order  received  by  the  Ophelia  on  the  evening 
of  October  8  to  go  to  Hamburg  she  seems  to  have 
proceeded  leisurely,  arriving  there  on  the  10th. 

She  remained  there  till  the  15th,  and  in  the  interval 
her  two  masts  were  lengthened  in  order  to  improve  and 
increase  the  range  of  the  wireless  telegraphy. 

It  now  remains  to  see  how  the  Ophelia  was  employed 
from  this  time  until  her  capture.  On  the  15tli  she  left 
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Hamburg  and  anchored  during  the  night  in  the  Elbe, 
and  then  went  on  another  voyage  to  Heligoland.  Captain 
Ridder  joined  her  as  navigating  captain  on  October  16. 
He  was  only  on  the  vessel  for  three  days.  No  other 
navigating  officer  was  called  who  could  speak  of  the  dates 
between  September  11  and  October  15. 

Dr.  Pfeiffer  always  followed  orders  in  directing  the 
movement  of  the  ship.  He  gave  no  reason  for  or 
explanation  of  this  last  voyage  to  Heligoland. 

While  there,  in  the  evening  of  October  17  (some  time 
after  7  p.m.)  he  said  that  he  received  by  wireless 
telegraphy,  sealed  and  in  code,  from  the  Chief  of  the  Tross 
of  the  German  ship  W ilrtcmberg  a  message  of  which  the 
translation  was  given  as  follows  : 
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Wireless  message  from  Wurtemberg  to  Auxiliary 
Hospital  Ship  F 

Sealed.  7  p.m.  the  17th  October,  1914. 

Go  at  once  to  Haaks  (Finger)  Lightship. 

Further  instructions  to  follow. 

Tross  Chef. 


The  vessel  accordingly  was  put  on  a  course  for  the 
Haaks  Lightship. 

A  little  after  1  o’clock,  not  having  received  any  further 
instructions,  and  not  knowing  what  he  had  been  ordered 
down  there  for,  Dr.  Pfeiffer  sent  a  message  by  wireless 
telegraphy  to  the  station  at  Norddeich.  It  was  sent  in 
code,  and  the  effect  of  it  was  given  to  the  Court  as 
follows  : 

Please  send  following  telegrams  to  Wurtemberg.  Am 
at  Haaks  Lightship  :  Request  further  instructions. 

Shortly  afterwards  the  following  reply  was  received 
on  the  Ophelia  from  the  Norddeich  Station  : 

Search  3°  55'  East,  52°  51'  North  and  neighbourhood. 
Norddeich. 
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These  two  messages  were  lizard,  although  not  under¬ 
stood,  by  Mr.  Cox,  the  wireless  telegraphy  operator  on 
board  H.M.S.  Law  ford,  then  on  patrol  duty  in  the 
North  Sea.  He  instantly  reported  this  to  Lieutenant  - 
Commander  Scott,  and  said  the  strength  of  the  signals 
indicated  they  were  sent  in  their  vicinity.  Very  shortly 
afterwards  the  Ophelia  was  sighted.  She  was  signalled 
to  stop  by  a  squadron  of  British  warships  and  Lieutenant- 
Commander  Peters,  of  H.M.S.  Meteor,  boarded  her;  but 
before  he  came  several  documents  were  thrown  overboard 
from  the  Ophelia  by  command  of  Dr.  Pfeiffer,  as  will  be 
stated  later  when  I  deal  with  the  destruction  of  papers 
then,  and  at  a  later  date.  As  to  what  took  place  when 
Lieutenant- Commander  Peters  came  on  board,  the 
following  answers  were  given  by  Dr.  Pfeiffer  : 

t 

Q.  What  took  place  when  Lieutenant  Peters  came  on 
board  ? — A.  Lieutenant  Peters  asked  me  why  we  were 
there — what  we  were  looking  for  there.  In  the  first  place 
I  answered  him  saying  I  did  not  know. 

The  President  :  Answer  both  those  questions — why  are 
you  here  ?  What  are  you  looking  for  ? — A.  He  asked  me 
for  what  reason  we  were  in  that  region.  I  told  him  that 
I  had  been  ordered  to  come  there  and  I  knew  nothing  more. 


This  agrees  in  substance  with  the  account  given  by 
Lieutenant-Commander  Peters  in  his  affidavit. 

Some  ship’s  papers  were  given  up  to  the  Lieutenant- 
Commander  ;  but  so  far  as  the  Court  was  informed 
nothing  was  said  about  the  papers  or  documents  which 
had  been  thrown  overboard. 

On  this  day  the  Ophelia  was  captured,  ordered  to 
haul  down  her  flag,  and  taken  into  an  English  port  for 
the  purpose  of  being  dealt  with  by  this  Court  in  Prize. 

Having  stated  what  was  done  by  the  Ophelia  and  how 
she  was  employed  so  far  as  the  facts  were  disclosed,  it 
might  be  convenient  here  to  state  briefly  what  was  not 
done. 
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In  a  sentence,  no  wounded,  sick,  or  shipwrecked 
person  was  ever  on  board  the  ship ;  not  a  hospital  cot, 
bandage,  or  surgical  instrument  had  been  used,  either 
on  the  ship  or  in  connection  with  it;  and  no  service  had 
ever  been  rendered  or  offered  to  any  wounded,  sick,  or 
shipwrecked  person  by  the  Ophelia  or  any  of  her  staff. 

This  is  not  conclusive  against  her,  of  course,  if 
otherwise  it  appeared  that  she  was  equipped  and  kept 
in  readiness  to  render  such  service  where  it  could  be 
rendered. 

After  the  ship  was  captured  and  brought  into  port, 
she  was,  of  course,  examined  as  to  her  construction  and 
equipment  as  a  hospital  ship. 

With  these  matters  I  will  deal  shortly. 

I  will  premise  that  there  is  no  standard  of  suitability 
either  of  construction  or  equipment  for  a  hospital  ship ; 
and  it  was  said  that  the  Ophelia  was  only  intended  as 
an  auxiliary  ship. 

In  addition  to  the  evidence  given  viva  voce  on  behalf 
of  the  claimants,  and  that  supplied  for  the  Crown  in 
the  affidavit  of  Commander  Newman,  B.N.,  I  made 
observations  myself  on  an  inspection  of  the  Ophelia. 

The  description  of  the  vessel,  and  of  her  accommo¬ 
dation,  sanitary  arrangements,  and  equipment,  is 
accurately  given  by  Commander  Newman  in  his 
affidavit,  and  it  would  be  useless  to  repeat  it  here.  His 
conclusion  was  that  according  to  the  requirements  and 
standard  of  the  British  Admiralty  the  Ophelia  was  quite 
unsuitable  for  tbe  purpose  of  a  hospital  ship.  He  so 
reported  in  the  circumstances  which  he  sets  out. 

There  being  no  standard  available  as  a  test  of 
suitability  in  all  cases,  while  accepting  entirely  the 
statements  of  Commander  Newman,  I  am  not  prepared 
to  say  (although  the  deficiencies  which  were  pointed  out 
undoubtedly  existed)  that  the  ship  was  not  in  fact 
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adapted,  albeit  inadequately  and  imperfectly,  for  the 
proper  purpose  of  a  hospital  ship. 

Whether  she  was  constructed  and  adapted  solely  for 
such  purposes  is  a  wholly  different  matter. 

LTpon  this  question,  the  apparatus  and  appliances 
suitable  for  signalling  purposes  which  at  the  time  of 
capture  still  remained  upon  the  ship  have  a  bearing  of 
significant  importance.  She  carried  a  surprisingly  large 
number  of  Yerey’s  lights  of  different  colours,  viz.  :  600 
green,  480  red,  and  140  white  lights;  Yerey’s  pistols, 
flares,  small  signal  rockets,  blue  lights ;  Holmes’  distress 
flares  ;  besides  10  large  signal  rockets  of  unusual  strength 
for  signalling  purposes.  As  compared  with  these, 
Commander  Newman  deposed  that  the  number  of  Yerey’s 
lights  which  according  to  the  Admiralty  Regulations 
are  to  be  carried  by  a  battleship  or  battle  cruiser  in 
H.M.  Navy  is  only  100  green,  100  red,  and  300  white; 
while  the  number  to  be  carried  by  an  auxiliary  ship,  or 
corresponding  ship,  would  be  only  12  of  each.  The 
conclusion  to  which  Commander  Newman,  with  his 
experience,  came  before  he  had  any  knowledge  that  the 
Ophelia  was  suspected  as  a  signalling  ship  was,  that 

She  was  undoubtedly  fitted  and  intended  for  signalling 
purposes. 

The  evidence  given  to  the  Court  as  to  what  quantity 

of  these  lights  and  signalling  apparatus  had  in  fact  been 

used  was  very  nnsatisfactorv. 

% 

The  evidence  of  the  times  and  purposes  for  which  they 
were  used  was,  if  anything,  still  more  unsatisfactory. 
As  to  the  latter,  it  was  said  by  Dr.  Pfeiffer  that  thev 
were  used  in  part  to  acknowledge  Morse  signals,  and 
he  suggested  that  they  might  even  be  used  for  lighting 
up  parts  of  the  sea  in  search  for  bodies.  No  evidence 
whatever  was  given  of  anv  such  use  :  nor  was  any 
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reliable  evidence  given  of  their  being  adapted  for  any 
such  use,  and  it  is  not  easy  to  see  how  the  red  and  green 
lights  would  be  serviceable  for  lighting  up  the  waters. 
There  were  signalmen  on  board,  who  were  vouched  by 
Dr.  Pfeiffer;  but  not  one  of  them  was  called  to  state 
how  the  lights  had  in  fact  been  used. 

As  to  the  quantity  which  had  disappeared,  Dr.  Pfeiffer 
was  not  able  to  testify ;  but  for  this  purpose  he  vouched 
the  Paymaster,  Herr  Urbanck,  who  had  charge  of  the 
stores.  When  this  witness  was  called  he  said  that  it 
was  the  duty  of  Dr.  Pfeiffer  to  check  the  number  of  lights 
that  were  placed  on  board,  and  to  check  the  number  that 
had  been  used.  The  Paymaster,  however,  kept  store 
books  and  inventories  which  he  said  would  have  given 
the  exact  figures  showing  how  many  lights  had  been 
consumed,  and  how  the  number  used  was  distributed 
between  red,  white  and  green.  To  the  astonishment  of 
the  Court,  the  cross-examination  of  this  witness  elicited 
that  these  records  were  burnt  by  him  when  the  ship  lay 
in  the  Thames  a  fortnight  or  more  after  the  original 
capture.  They  were  not  thrown  overboard  with  those 
documents  which  Dr.  Pfeiffer  consigned  to  the  deep  just 
before  the  search.  They  were  burnt  bv  the  instructions 
of  the  staff  surgeon,  Dr.  Pfeiffer.  Of  the  burning  of 
these  records,  Dr.  Pfeiffer  did  not  vouchsafe  a  word  in 
his  testimon}'. 

This  leads  me  to  point  out  how  seriously  the  Prize 
Courts  have  regarded  the  destruction  of  documents — 
usually  described  in  the  terminology  of  the  Courts  as 

Ot/ 

“  spoliation  of  documents.” 

The  cases  have  usually  dealt  with  the  spoliation  of 
documents  like  ship’s  papers  and  documents  relating  to 
cargoes.  Hospital  ships  were  little  known  in  former 
days.  But  in  my  opinion  the  principles  apply  equally 
forcibly,  to  say  the  least,  to  documents  which  would 
hi.  I 
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throw  light  upon  the  way  in  which  a  ship  purporting  to 
be  solely  a  hospital  ship  had  been  employed. 

There  is  a  useful  summary  of  the  result  of  the  cases 
in  the  judgment  of  Dr.  Lushington  in  the  Johanna 
Emilie  *  I  take  out  the  following  passages  : 


I  must  say  a  word  as  to  the  spoliation  of  papers 
generally  before  I  address  myself  to  this  fact.  I  do  not 
know  that  there  is  to  be  found  in  any  of  Lord  Stowell’s 
judgments  any  direct  definition  of  the  word  “  spoliation.” 
I  am  of  opinion  that  the  mere  destruction  of  papers  is  not, 
under  all  circumstances,  to  be  considered  a  spoliation;  I 
say  under  all  circumstances,  because  the  principle  might 
be  carried  to  a  very  absurd  length.  I  apprehend  it  might 
be  said,  if  at  any  time  during  a  long  voyage  the  master 
destroyed  papers  that  had  no  relevancy  to  it,  relating  to  a 
former  voyage,  the  matter  would  not  be  put  in  issue.  To 
say  that  was  a  spoliation  of  papers,  would  be  going  the 
length  of  saying  that  nothing  in  the  nature  even  of  a 
private  letter  was  to  be  destroyed  after  the  vessel  had 
left  her  port.  I  am  not,  however,  disposed  to  relax  the 
practical  effect  of  the  rules  laid  down  by  Lord  Stowell, 
because  they  are  consistent  with  good  sense,  and  with 
justice  to  all  parties;  but  they  must  not  be  pressed  beyond 
his  true  intention  with  reference  to  all  the  facts  of  the 
case.  .  .  . 

Now,  let  me  say  a  word  on  this,  as  to  the  time  at  which 
the  papers  are  destroyed.  I  pray  that  my  meaning  may 
not  be  understood  beyond  the  words  I  use.  I  hold  time  to 
be  of  great^imj^ortance.  If  papers  are  destroyed  when  the 
capturing  vessel  is  in  sight,  or  there  is  a  chance  of  capture, 
it  is  the  strongest  proof  that  these  papers  contain  some 
matter  which  would  inure  to  condemnation ;  so  it  is  if  they 
are  destroyed  at  the  time  of  capture,  and  if  they  are 
destroyed  clandestinely  after  capture;  but  if  the  papers 
are  destroyed  a  long  time  antecedently,  before  there  is  any 
probability  that  they  were  destroyed  for  fraudulent  purposes 
and  there  is  no  evidence  that  it  was  for  fraudulent  purposes, 
then,  though  there  is  spoliation,  and  though,  no  doubt,  the 
inference  of  law  is  against  the  act  during  war,  yet  the  case 
is  of  a  less  stringent  nature. 


(1854).  1  Spinks,  Ecc.  &  A  dm.  317.  at  pp.  325,  327;  2  E.P.C,  252. 
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Upon  this  important  subject  1  will  also  cite  what 
Chancellor  Kent  says  in  his  well-known  Commentaries*  : 

The  concealment  of  papers  material  for  the  preservation 
of  the  neutral  character,  justifies  a  capture,  and  carrying 
into  port  for  adjudication,  though  it  does  not  absolutely 
require  a  condemnation.  It  is  good  ground  to  refuse  costs 
and  damages  on  restitution,  or  to  refuse  further  proof  to 
relieve  the  obscurity  of  the  case,  where  the  cause  labored 
under  heavy  doubts,  and  there  was  primd  facie  ground  for 
condemnation  independent  of  the  concealment.  The 
spoliation  of  papers  is  a  still  more  aggravated  and  inflamed 
circumstance  of  suspicion.  That  fact  may  exclude  further 
proof,  and  be  sufficient  to  infer  guilt;  but  it  does  not,  in 
England,  as  it  does  by  the  maritime  law  of  other  countries, 
create  an  absolute  presumption  juris  et  de  jure ;  and  yet,  a 
case  that  escapes  writh  such  a  brand  upon  it,  is  saved  so 
as  by  fire.  The  Supreme  Court  of  the  United  States  has 
followed  the  less  rigorous  English  rule,  and  held  that  the 
spoliation  of  papers  was  not,  of  itself,  sufficient  ground  for 
condemnation,  and  that  it  was  a  circumstance  open  for 
explanation,  for  it  may  have  arisen  from  accident,  necessity, 
or  superior  force.  If  the  explanation  be  not  prompt  and 
frank,  or  be  weak  and  futile;  if  the  cause  labors  under 
heavy  suspicions,  or  there  be  a  vehement  presumption  of 
bad  faith,  or  gross  prevarication,  it  is  good  cause  for  the 
denial  of  further  proof;  and  the  condemnation  ensues  from 
defects  in  the  evidence,  which  the  party  is  not  permitted 
to  supply. 

These  are  sound  and  salutary  doctrines.  In  my 
judgment  they  are  in  a  special  sense  applicable  to  ships 
claiming  to  be  hospital  ships. 

In  proportion  to  the  immunity  and  protection  which 
every  belligerent  Power  actuated  by  feelings  of  humanity 
would  desire  to  extend  to  ships  engaged  in  aiding  and 
rescuing  those  who  suffer  in  maritime  war,  the  conduct 
of  those  ships  should  be  beyond  suspicion. 

About  the  innocence  of  hospital  ships  from  engaging 
in  warlike  services  there  ought  to  be  no  question. 


i 
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Their  records  should  be  clean.  If  they  are,  their 
preservation  would  be  an  additional  safeguard  against 
capture.  If  they  are  not  preserved,  but  destroyed, 
the  inference  that,  if  produced,  they  would  be  silent 
but  eloquent  witnesses  of  guilty  practices,  would  be 
strong. 

As  to  some  of  the  documents  on  board,  such  as  the 
secret  codes  for  wireless  telegraphy,  the  Law  Officers 
of  the  Crown  did  not  complain  of  their  destruction.  In 
my  view  even  documents  like  these  ought  not  to  be 
destroyed.  They  might  be  required  in  order  to  test  the 
accuracy  of  the  versions  given  of  messages  sent  and 
received.  They  could  quite  appropriately  be  sealed  up, 
if  that  were  deemed  advisable;  and  so  sealed  they  would 
not  be  opened  except  under  the  strict  superintendence 
of  the  Court ;  and  belligerents  might  rest  assured  that  no 
disclosure  would  be  made  or  allowed  which  would  in  anv 
way  affect  the  belligerent. 

But  whatever  might  be  said  in  justification  or 
palliation  of  the  destruction  of  documents  of  this  nature 
by  reason  of  the  orders  of  those  in  high  command  or 
otherwise,  some  of  the  other  documents  which  were 
destroyed  should  certainly  have  been  preserved  and 
given  up.  Books  recording  messages  transmitted  or 
received  by  wireless  telegraphy,  or  by  any  form  of  signals 
directing  the  operations  of  the  ship  ought  to  be  kept. 
If  such  messages  related  to  the  legitimate  work  of 
hospital  ships  they  would  not  harm  those  in  charge,  or 
prejudicially  affect  the  ship  itself.  If  they  are  destroyed 
on  the  eve  of  capture  no  one  could  reasonably  complain  if 
unfavourable  inferences  were  drawn. 

For  the  burning  in  November  (some  fortnight  or  more 

« 

after  the  ship  was  captured)  of  the  records  of  the  various 
signalling  lights  which  had  been  supplied,  and  which  had 
been  used  upon  the  ship  since  she  set  out  as  a  hospital 
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ship,  I  see  no  justification  whatsoever.  In  their  absence, 
such  evidence  as  was  given  about  them,  and  the  use  to 
which  they  were  applied,  meagre  as  it  was,  is  rendered 
worthless. 

By  the  express  terms  of  the  Convention  the  right  of 
search  of  hospital  ships  is  given  to  belligerents.  If  those 
in  charge  of  such  ships  can  with  impunity  destroy  all 
the  documents  and  records  of  the  ship  immediately  before 
a  searching  officer  boards  her,  the  right  of  search  becomes 
to  a  great  extent  nugatory. 

After  a  careful  and  anxious  consideration  of  all  the 
circumstances  of  the  case,  I  find  that  the  Ophelia  never, 
in  fact,  rendered  any  help,  succour,  or  service  whatsoever 
to  any  single  wounded,  sick  or  shipwrecked  man ;  that 
she  made  no  real  effort  at  any  time  to  render  any  such 
service ;  that  her  construction  and  equipment,  although 
to  some  extent  made  adaptable,  were  not  well  adapted 
for  the  purposes  of  a  hospital  ship;  that  she  was  well 
equipped  for  the  purpose  of  acting  as  a  signalling  vessel; 
that  considerable  signalling  appliances  had  been  used, 
and  that  no  satisfactory  account  was  given  of  why,  how, 
or  when  they  were  used;  and  that  her  officers  complied, 
and  were  at  all  times  ready  to  comply,  with  any  orders 
from  the  German  ships  of  war,  or  ships  on  auxiliary 
services. 

And  the  conclusions  to  which  the  evidence  has 
compelled  me  to  come  are,  that  the  Ophelia  was  not 
constructed,  adapted,  or  used  for  the  special  and  sole 
purpose  of  affording  aid  and  relief  to  the  wounded,  sick 
and  shipwrecked ;  and  that  she  was  adapted  and  used  as 
a  signalling  ship  for  military  purposes. 

She  lias,  therefore,  forfeited  the  protection  claimed 
under  the  Convention. 

The  Decree  of  the  Court  is  that  the  Ophelia,  being  an 
enemy  ship,  is  condemned  as  lawful  prize. 
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On  the  application  of  Mr.  Leck,  the  President  gave 
leave  to  appeal,  and  ordered  security  to  be  given  in  the 
sum  of  £350,  such  appeal  to  be  lodged  within  two  months. 


Before  the  Judicial  Committee  of  the  Privy  Council. 

{Present :  Lord  Parker  of  Waddington,  Lord  Simmer,  Lord 
Parmoor,  Lord  Wrenbury,  and  Sir  Arthur  Channell.) 


The  appeal  of  Dr.  Pfeiffer  against  the  judgment  of 
the  President  was  argued  before  the  Judicial  Committee 
on  March  2,  3,  6,  7,  8  and  9,  1916,  by  Mr.  Leslie  Scott, 
K.C.,  M.P.,  and  Mr.  D.  C.  Leek,  K.C.,  for  the  appellant; 
and  by  the  Attorney- General  {The  Right  Eon.  Sir 
Frederick  Smith,  K.G.,  M.P.)  for  the  Crown.  The 
appellant  submitted  in  his  Case  that  the  decree  of  the 
Prize  Court  should  be  reversed  for  the  following  reasons  : 

(1)  Because  the  Ophelia  was  a  military  hospital  ship 
entitled  to  the  benefit  of  the  Hague  Convention. 

(2)  Because  the  Ophelia  had  never  been  used  for  any 
purpose  inconsistent  with  the  Hague  Convention. 

(3)  Because  the  Ophelia  was  constructed,  adapted  and 
used  for  the  special  and  sole  purpose  of  affording  aid  and 
relief  to  the  wounded,  sick  and  shipwrecked  and  was  not 
adapted  or  used  as  a  signalling  ship  for  military  purposes. 

(4)  Because  there  was  no  evidence  which  justified  her 
condemnation. 

(5)  Because  the  Appellant's  claim  was  right  in  fact  and 
law  and  ought  to  have  been  allowed. 

(6)  Because  the  Judgment  of  the  learned  President  is 
wrong,  and  ought  to  be  reversed. 


Steamship  “  Ophelia. ” 


119 


Tlie  Procurator- General,  in  his  Case,  submitted  that 
the  appeal  should  be  dismissed  for  the  following  reasons  : 

(1)  Because  on  the  facts  admitted  or  proved  at  the  trial 
the  Ophelia  was  not  entitled  to  protection  as  a  Hospital 
ship  under  the  Hague  Convention  No.  10. 

(2)  Because  the  findings  of  fact  in  the  Judgment  were 
justified  by  the  evidence  and  are  right. 

(3)  Because  the  Judgment  and  Decree  were  right  and 
ought  to  be  affirmed. 

It  is  unnecessary  to  set  out  the  arguments  on  the 
facts,  which  were  in  substance  the  same  as  those  urged  in 
the  Prize  Court. 

Mr.  Leek  contended  that  the  spoliation  of  documents 
is  not  a  sufficient  ground  for  condemnation,  and  cited 
the  Johanna  Emilie  *  Bernardi  v.  Motteux, f  the  Pizarrot 
and  Kent's  Commentaries ,  Yol.  1.,  12th  ed.,  p.  158. 

The  Attorney- General  contended  that  the  findings  of 
the  Court  below  were  conclusive,  and  cited  the  Julia  § 
and  the  Princess  Alice. \\ 

Mr.  Scott,  referring,  during  his  argument,  to  the 
refusal  of  the  Prize  Court  to  order  a  special  test  to  be 
made  by  the  Admiralty,  said  that  when  the  appellant 
decided  to  appeal  an  application  was  made  to  the 
Treasury  Solicitor  to  have  the  test  made.  It  was  again 
refused.  He  had  intended  to  apply  to  their  Lordships 
to  make  an  order  for  this  test,  but  unfortunately  the 
Ophelia  had  been  sunk. 

While  Mr.  Scott  was  discussing  the  messages  sent  by 
the  Ophelia ,  Sir  Arthur  Chanxell  asked  : 

Are  you  able  to  produce  the  wireless  message  sent 
out  from  the  Ophelia  on  October  18,  which  wTas  detected 
on  board  H.M.S.  Meteor ,  but  which  the  English  officers 
were  unable  to  decode  ? 

*  (1854),  1  Spinks.  Ecc.  &  Adm.  317,  325  :  2  E.P.C.  252. 

+  (1781),  2  Dough  575,  581.  :  (1817),  2  Wheaton,  227,  241. 

§  (1860).  14  Moo.,  P.C.  210.  i|  (1868),  L.R.  2  P.C.  245. 
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Mr.  Scott  :  I  did  not  consider  it  important. 

Sir  Arthur  Channell  :  I  think  that  the  failure  to 
produce  that  message  is  strong  evidence  that  you  were 
doing  something  improper.  You  send  a  code  message 
and  the  letters  are  heard,  hut  you  cannot  translate  it. 
You  have  nothing  to  show  what  it  was,  except  a  verbal 
statement  of  Dr.  Pfeiffer  that  he  wirelessed  that  he  was 
at  Haaks  Lightship  waiting  for  instructions. 

Mr.  Scott  :  I  presume  that  a  record  was  kept,  and  that 
it  was  thrown  overboard,  as  all  records  of  naval  vessels 
are  during  wartime  when  an  accident  occurs.  Had  it 
been  discovered  it  might,  of  course,  have  given  the  key  to 
the  secret  code. 

Sir  Arthur  Channell  :  If  that  was  so  the  fault  lay  in 
using  a  secret  code  for  an  improper  purpose. 

Lord  Parmoor  :  A  message  was  sent  from  the  Ophelia 
to  Germany ;  we  want  to  know  what  it  was. 

Sir  Arthur  Channell  :  If  it  was  an  innocent  message 
it  would  as  a  matter  of  business  have  been  kept  a 
record  of. 

Mr.  Scott  :  There  is  further  information  in  the  hands 
of  the  German  Government  which  will  be  placed  in  your 
Lordships’  hands  if  you  think  fit. 

Lord  Parker  :  That  can  onlv  be  done  bv  consent  of  the 

«/ 

Attorn  ey-  General . 

The  Attorney -General  said  that  he  could  not  consent 
to  that  course.  If  the  appellant  had  wished  to  put  in 
any  such  memoranda,  he  had  had  plenty  of  time  to  do  so, 
and  this  afterthought  could  not  now  be  accepted  by  the 
Crown. 

The  application  for  leave  to  put  in  the  new  documents 
was  refused. 
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JUDGMENT  OF  THE  JUDICIAL  COMMITTEE 
DELIVERED  BY  SIR  ARTHUR  CHANNELL. 

This  is  an  appeal  from  a  decree  of  the  President  of 
the  Admiralty  Division,  sitting  in  Prize,  condemning  as 
lawful  prize  the  German  steamship  Ophelia  and 
rejecting  the  claim  of  the  appellant,  made  on  behalf  of 
the  German  Government,  to  her  release  as  a  hospital  ship 
protected  by  the  provisions  of  Convention  10  of  the  Judgment. 
Hague  Conventions  of  1907.  A  very  complete  abstract 
of  these  provisions  is  set  out  in  the  judgment  of  the 
learned  President,  and  it  is  only  necessary  to  refer  to 
the  most  material  of  them,  which  are  the  following  : 

Art.  1.  Military  hospital  ships,  that  is  to  say,  ships 
constructed  or  adapted  by  States  wholly  and  solely  with  a 
view  to  aiding  the  wTounded,  sick,  and  shipwrecked,  the 
names  of  which  have  been  communicated  to  the  belligerent 
Powers,  shall  be  respected  and  cannot  be  captured. 

Art.  8.  The  protection  to  which  hospital  ships  are 
entitled  ceases  if  they  are  used  to  commit  acts  harmful  to 
the  enemy.  The  presence  of  wireless  telegraphy  apparatus 
on  board  is  not  a  sufficient  reason  for  withdrawing 
protection. 

The  question  whether  the  Ophelia  was  entitled  to 
protection  from  capture,  as  complying  with  these 
provisions,  or  whether  by  reason  of  her  equipment 
or  the  acts  of  her  captain  and  crew,  she  had  lost 
that  right  to  protection,  is  almost  entirely  a  question 
of  fact.  The  only  question  which  is  at  all  in  the  nature 
of  a  point  of  law  arises  on  the  words  of  the  Convention 
as  to  the  presence  of  a  wireless  telegraphy  apparatus, 
and  that  question  can  most  conveniently  be  dealt  with 
after  the  facts  have  been  stated  which  raise  it.  It  is 
necessary,  therefore,  to  consider  what  is  open  upon  an 
appeal  to  this  Board  from  the  Prize  Court  on  facts. 

The  Attorney-General  has  contended  that  the  findings 
of  the  Judge  below  should  be  held  conclusive,  and  he 
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quotes  the  Julia *  and  the  Princess  Alice,  f  These  cases, 
however,  which  were  collision  cases  heard  on  appeal  from 
the  Admiralty  Court,  and  not  prize  cases,  only  point  out 
the  advantage  which  the  Judge  below  had  in  seeing  and 
hearing  the  witnesses,  and  also  in  the  knowledge  of 
navigation  which  he  necessarily  acquired  in  the  exercise 
of  his  office,  and  the  Judicial  Committee  merely 
emphasized  the  rules  on  which  Appeal  Courts  always 
profess  to  act. 

Their  Lordships  are  of  opinion  that  this  appeal  must 
be  treated  as  a  rehearing,  in  the  same  way  as  an  appeal 
to  the  Court  of  Appeal  from  a  Judge  sitting  without  a 
jury  in  the  High  Court.  There  is  jurisdiction  to  review 
the  findings  of  the  Judge,  but  the  Appeal  Court  gives 
very  great  weight  to  the  fact  that  the  Judge  below  hears 
the  witnesses,  which  they  do  not,  and  practically  acts  on 
the  opinion  of  the  Judge  as  to  the  credibility  of  the 
witnesses  before  him  and  the  weight  to  be  attached  to 
their  evidence.  Here  the  evidence  for  the  Crown  was 
all  on  affidavit,  and  the  evidence  of  the  claimant  was 
given  orally,  after  his  witnesses  had  had  an  opportunity 
of  studying  the  evidence  of  the  Crown.  The  affidavits 
for  the  Crown  were  sworn  before  the  case  for  the  claimant 
had  been  disclosed,  except  so  far  as  it  was  very  slightly 
disclosed  by  an  affidavit  sworn  by  the  claimant  on 
February  13,  1915  (p.  G  of  the  Record),  which  did  little 
more  than  verify  the  claim.  The  claimant  did  not 
apply  to  cross-examine  any  of  the  Crown  witnesses  on 
their  affidavits,  and  his  counsel  accounts  for  this  by 
saying  that  he  does  not  substantially  dispute  the  facts 
deposed  to  by  the  witnesses,  but  only  the  inferences  drawn 
by  the  Avitnesses  from  the  facts ;  and  it  is  contended  that 
the  claimant’s  evidence  explains  rather  than  contradicts 
the  facts  on  which  the  Crown  relies.  To  a  great  extent 
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that  is  so,  but  there  seem  some  contradictions  of  fact, 
and  some  points  on  which  the  learned  President  appears 
not  to  have  accepted  as  reliable  the  oral  evidence  which 
he  heard.  Qn  these  points  their  Lordships  would  not 
lightly  differ  from  the  learned  President,  but  many 
matters  have  been  raised  on  the  argument  of  the  appeal  Judgment, 
which  cannot  be  satisfactorily  disposed  of  by  treating 
them  as  matters  of  fact  concluded  by  the  view  of  the 
President.  Their  Lordships,  therefore,  feel  it  their  duty 
to  review  the  facts  in  some  detail. 

No  question  is  raised  as  to  the  necessary  formalities 
to  constitute  the  Ophelia  a  hospital  ship  having  been 
complied  with.  She  had  a  proper  certificate,  and  her 
name  had  been  duly  communicated  to  the  belligerent 
Powers.  She  was  painted  properly  as  a  hospital  ship, 
and  wTas  furnished  with  the  proper  flags,  although  a 
question  is  raised  as  to  w'hether  she  displayed  them 
properly  on  October  8,  one  of  the  days  to  which  the 
evidence  relates. 

The  first  point  to  be  considered  seems  to  be  whether 
the  fitting  and  equipment  of  the  Ophelia  were  such  that 
she  can  be  said,  as  required  by  the  Convention,  to  be 
constructed  or  adapted  “  wholly  and  solely  ”  for 
affording  relief  to  the  wounded,  sick  and  shipwrecked. 

The  affidavits  for  the  Crown  and  the  admission  of 
witnesses  for  the  claimant  show  that  the  vessel,  although 
she  had  some  special  fittings  appropriate  only  to  a 
hospital  ship,  was  not,  according  to  British  requirements, 
at  all  well  adapted  and  fitted  for  that  purpose ;  but  it 
is  unnecessary  to  go  into  the  details  of  this,  as  their 
Lordships  agree  with  the  view  of  the  learned  President 
(who,  it  may  be  observed,  himself  inspected  the  ship)  that 
no  standard  of  fitness  can  be  laid  down,  and  although 
not  well  adapted,  this  vessel  cannot  be  said  not  to  be 
adapted ,  and  that  the  real  question,  therefore,  is  whether 


124 


Lloyd's  Reports  op  Prize  Cases. 


j.  c.  she  was  solely  adapted  for  hospital  purposes.  The 

“  inadequacy,  and  the,  in  some  respects,  curious  character 

May  8.  of  the  sanitary  and  other  hospital  equipment  are  not, 
""steamship'  however,  without  significance  on  the  question  of  the 
“Ophelia.”  nse  wj1ic]1  it,  wag  really  intended  to  make  of  the  vessel, 
judgment.  In  the  opinion  of  Commander  Newman,  who  had 
special  experience  in  the  fitting  of  hospital  ships,  the 
Ophelia  was  not  only  unsuitable  for  use  as  a  hospital  ship, 
but  was  undoubtedly  fitted  and  intended  for  signalling 
purposes.  He  came  to  that  conclusion  without  knowing 
that  the  ship  was  suspected  of  acting  as  a  signalling  ship, 
and  when  he  had  merely  been  instructed  to  report  on 
her  suitability  as  a  hospital  ship.  It  is  obvious  that 
there  could  hardly  be  a  greater  or  more  dangerous  abuse 
of  the  privileges  of  a  hospital  ship  than  the  communicating 
to  the  naval  authorities  of  her  nation  information  which 
she  would  be  constantly  in  a  position  to  obtain  by  virtue 
of  her  immunity.  Her  signalling  apparatus  ought  to  be 
confined  strictly  to  what  would  be  necessary  for  receiving- 
instruction  as  to  her  duties  and  for  calling  for  assistance 
in  the  performance  of  them  and  such  like  legitimate 
purposes.  That  the  risk  of  such  abuse  wms  present  to  the 
minds  of  the  framers  of  the  Hague  Convention  is  shown 
by  the  mention  of  wireless  telegraphy.  Instead  of  the 
signalling  apparatus  and  equipment  of  the  Ophelia 
being  confined  within  the  narrow  limits  necessary  for  a 
bona  fide  hospital  ship,  it  was  obviously  very  largely  in 
excess  of  them.  She  had  a  very  unusual  number  of 
signal  halliards  working  on  brackets  from  the  funnel, 
which  brackets  were  fitted  to  her  in  Kiel  after  her  first 
fit-out  and  very  shortly  before  her  capture ;  but  it  is  said 
by  the  German  witnesses  that  this  was  merely  in 
substitution  for  another  arrangement  of  signal  halliards 
working  on  a  stay  between  the  masts,  and  that  the  stay 
interfered  with  the  wireless  apparatus  which  had  been 
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supplied.  It  appeared,  however,  that  the  flags  of  the 
International  Commercial  Code  which  she  had  on  board 
were  kept  stowed  away  in  the  chart-house;  whilst  on 
each  side  of  the  funnel,  which  was  thus  equipped  with 
an  abnormal  number  of  signal  halliards,  there  were 
stowed  on  hooks,  obviously  kept  there  for  immediate  use, 
special  German  flags  which  must  have  been  provided  for 
her  when  adapted  for  a  hospital  ship,  and  must  have 
been  meant  for  secret  signalling.  Her  masts  were,  on 
this  last  visit  to  Kiel,  lengthened,  which  would  have  the 
effect  of  extending  the  receiving  capacity  of  her  wireless 
installation.  This,  it  was  said,  was  done  not  for  the 
purpose  of  so  increasing  the  range,  but  because  the  signal 
halliards  on  the  brackets  were  interfered  with  by  the 
wireless.  This  explanation  in  itself  shows  the  great 
attention  which  was  being  paid  to  the  signalling 
equipment  of  the  ship.  It  is,  however,  the  enormous 
number  of  Verey’s  signal  lights  which  were  on  board  which 
seemed  to  the  President,  and  seems  also  to  the  Board, 
practically  conclusive  that  the  vessel  was  specially 
equipped  for  signalling.  These  lights  are  fired  from  a 
special  kind  of  pistol,  of  which  there  were  two  on  board. 
Of  these  Yerey’s  lights  she  had  on  board  no  less  than  600 
green,  ISO  red,  and  140  white  lights,  obviously  a  most 
abnormal  number.  It  is  said  by  Commander  Newman 
that  a  British  vessel  of  the  same  class  would  have  about 
12  of  each.  At  the  trial  it  was  discovered  for  the  first 
time  that  a  record  of  the  number  of  these  lights  which 
had  been  used,  had  been  kept,  but  that  it  was  destroyed 
by  the  paymaster  by  the  order  of  Captain  Pfeiffer  after 
the  capture,  and  on  the  evening  of  the  day  when  they  had 
been  informed  that  the  vessel  was  to  be  put  in  the  Prize 
Court.  The  subject  of  spoliation  of  documents  will  be 
dealt  with  hereafter,  but  the  destruction  of  this  particular 
book  indicates  in  a  most  significant  manner  that  the 
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signal  lights  were  provided  for  an  illegitimate  purpose, 
and  none  tlie  less  so  because  at  that  time  the  British 
officers  had  not  made  any  complaint  on  this  point.  If 
any  doubt  could  have  remained  as  to  the  intended  use  of 
these  lights,  it  seems  cleared  away  by  the  incredible 
explanation  which  Captain  Pfeiffer  was  driven  to  give  of 
the  large  number  of  them.  He  actually  swore  that  the 
green  and  red  lights  were  intended  to  illuminate  the 
surface  of  the  sea  and  assist  in  searching  at  night  for 
shipwrecked  mariners  or  their  corpses.  Even  white 
lights  fired  two  at  a  time  from  the  two  pistols  would 
be  of  little  use  for  such  a  purpose,  and  green  and  red 
lights  obviously  of  no  use  at  all.  They  were,  he 
suggested,  to  be  so  used  because,  curiously  enough,  the 
vessel  had  no  searchlight,  which  as  an  auxiliary  hospital 
ship  she  certainly  ought  to  have  had.  This  was  the 
only  way  in  which  the  number  of  lights  could  be 
accounted  for ;  but  a  much  better  explanation,  which 
would  account  for  a  moderate  number,  was  that  they  were 
used  to  acknowledge  Morse  signals  received  from  a 
distance  greater  than  the  Morse  lamp  which  they  had  on 
board  would  carry,  and  a  suggestion  was  also  made  that 
they  would  be  used  to  identify  the  ship  on  coming  into 
German  harbours  at  night,  for  which  obviously  such  a 
number  as  were  on  board  would  not  have  been  wanted. 
No  evidence  was  given  of  what  the  identification  signal 
of  the  Ophelia  was,  and  as  to  how  many,  if  any,  green, 
red,  and  white  lights  would  be  required  to  make  it. 

On  these  facts  the  learned  President  found  that  the 
Ophelia  was  not  adapted  or  equipped  solely  as  a  hospital 
ship,  and  with  that  finding  their  Lordships  agree.  This 
finding  would  in  itself  justify  the  condemnation,  but  the 
matter  ought  not  to  be  left  to  rest  there,  and  the  use 
actually  made  of  the  vessel  must  now  be  considered. 

The  Ophelia  was  before  the  war  a  German  merchant 
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vessel — a  few  days  before  the  war  she  was  in  the  Thames, 
and  on  August  3,  1914,  she  received  orders  from  the 
German  Consulate  by  an  order  of  the  German  Government 
that  she  was  to  return  to  Germany  for  military  service, 
and  she  sailed  on  August  4  with  a  party  of  German 
reservists  on  board.  She  was  met  by  a  German  gunboat 
off  Nordeney,  and  was  directed  to  go  to  Heligoland,  which 
she  did,  and  shortly  afterwards  went  on  to  Hamburg, 
where  her  fitting  as  a  hospital  ship  was  commenced  by 
the  Hamburg- America  Steamship  Company  for  the 
German  Government.  On  August  12  she  went  to  Kiel, 
where  her  fitting  was  continued.  On  September  5  she 
received  orders  to  go  to  Cuxhaven,  and  arrived  there  on 
the  6th,  but  shortly  afterwards  came  back  to  the  Kaiser 
Wilhelm  Canal,  and  got  her  certificate  as  a  hospital  ship 
on  September  11.  On  the  19th  she  went  to  Heligoland. 
There  she  stayed  until  October  3,  when  she  went  to 
Wilhelmshaven.  During  all  this  time  she  did  no  hospital 
work,  but  according  to  the  witnesses  at  the  trial,  the 
time  was  occupied  in  drilling  the  crew  in  boat  work 
and  stretcher  work  and  the  like.  The  witnesses  denied 
the  suggestion  that  during  that  period  she  did  any 
scouting,  and  there  is  no  evidence  that  she  did.  On 
October  6  she  proceeded  from  Wilhelmshaven  to 
Schillighorn  roads,  at  the  mouth  of  the  Weser  River, 
and  at  11  a.m.  of  that  day,  whilst  she  was  on  her  passage 
down  the  river,  a  German  torpedo-boat,  S  116 ,  was  sunk 
by  a  British  submarine  in  the  mouth  of  the  Eras.  The 
Ophelia  arrived  at  Schillighorn  roads  about  noon,  and 
at  8.30  p.m.  received  orders  to  steam  at  once  to  the  mouth 
of  the  Ems.  There  is  considerable  mystery  as  to  the 
orders  received  on  this  evening  and  the  next  morning. 
Captain  Pfeiffer  “  thinks  ”  that  tliev  were  received  bv 
Morse  code  from  the  Schillighorn  signal  station.  He 
also  “  thinks  that  it  was  also  said  that  $  116  had  been 
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sunk,  but  lie  cannot  say  for  certain,  and  be  thinks  that 
it  was  even  mentioned  that  there  were  nine  survivors,  or 
something  of  that  kind.”  He  is,  however,  quite  certain 
that  he  never  was  given  any  statement  as  to  the  place 
where  the  torpedo-boat  was  sunk,  except  that  it  was  at 
the  mouth  of  the  Ems,  and  equally  certain  that  he  never- 
asked  anyone  where  the  spot  was,  and  did  not  know  it 
on  the  8th.  On  receipt  of  the  order  at  8.30  p.m.  on  the 
6th  the  Ophelia  weighed  her  anchor  and  proceeded  to  sea, 
having  taken  a  pilot  on  board,  from  whom,  of  course,  it 
is  possible  that  Captain  Pfeiffer  got  some  of  the 
information  of  which  he  cannot  recollect  the  source.  On 
passing  the  German  warship  Beowulf }  which  apparently 
was  acting  as  guardship  somewhere  to  the  west  of  the 
entrance  to  the  Weser,  she  received  orders  to  return. 
This  was  a  verbal  order,  and  the  captain’s  memory  is 
again  at  fault  as  to  the  particulars  of  it.  In  the  log 
the  entry  is  :  “  Received  counter-orders,  steamed  back.” 
The  captain  “  thinks  ”  that  the  reason  of  this  order, 
either  stated  or  conjectured,  was  that  navigation  was 
dangerous  at  night,  which  when  lights  were  extinguished 
and  buoys  removed  was  probably  the  case ;  but  if  there 
had  been  a  reasonable  prospect  or  real  idea  of  saving  life 
the  risk,  one  would  think,  would  have  been  run.  On  the 
following  morning,  about  9.30,  orders  were  received  again 
from  Scliillighorn  signal  station  to  proceed  “  to  the 
place  of  the  accident.”  These  orders  are  not  entered  in 
the  log,  although  both  the  orders  of  the  previous  evening 
are,  and  they  are  stated  only  on  the  recollection  of  the 
captain.  He  does  not  appear  surprised  at  receiving 
orders  to  go  to  a  place  he  did  not  know,  and  again  he 
asked  no  questions. 

Thev  weighed  anchor  at  10  a.m.  and  got  off  the  Eastern 
Ems  buoy  at  5.40  p.m.  They  apparently  anchored  outside 
of  Borkum  to  wait  for  a  pilot,  and  having  taken  one  on 
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board  at  7.30  p.m.,  proceeded  and  came  to  anchor  for 
the  night  in  the  Ems,  somewhere  off  Borkum  at  8.30  p.m. 
There  were  some  discussions  as  to  the  place  of  anchorage, 
but  it  does  not  seem  very  material.  There  was  no 
information  obtained  from  the  shore  except  such  as  may 
have  been  obtained  from  the  local  pilot,  and  Captain 
Pfeiffer  does  not  sav  that  he  asked  for  any  information 
from  him  as  to  the  place  of  the  accident,  and  does  not 
say  that  the  pilot,  who  either  remained  on  board  or  came 
on  board  again  to  take  them  out  on  the  morning  of  the 
Sth,  knew  it. 

It  seems  very  odd  that  no  inquiry  should  be  made  for 
the  information  which  would  appear  so  necessary,  and 
which,  it  is  said,  was  never  given,  and  it  is  impossible 
to  avoid  a  suspicion,  in  the  absence  of  any  reliable  record 
of  the  signals  received,  that  there  were  some  directions 
given  as  to  what  was  to  be  done  which  were  of  a  nature 
that  it  is  not  desirable  to  disclose. 

At  6.50  on  the  morning  of  October  8  the  Ophelia 
weighed  her  anchor,  and,  to  use  the  words  recorded  in  her 
log  : 
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Steamed  under  directions  of  the  pilot  out  of  the  Ems 
by  land  and  sea  marks  on  the  search  for  a  sunken  torpedo- 
boat. 


The  movements  of  the  Ophelia  on  that  day  were  the 
subject  of  much  controversy,  both  in  the  Court  below 
and  on  the  argument  of  the  appeal.  Indeed,  the  counsel 
for  the  appellant  devoted  a  large  part  of  his  argument 
to  the  events  of  that  day,  and  contended  strongly  that 
the  President  was  wrong  in  the  view  he  took  of  these 
events,  and  in  his  finding  as  to  the  speed  of  the  Ophelia, 
which  was  material  in  its  bearing  on  the  events  of 
October  8  and  possibly  on  the  credibility  of  the  German 
witnesses,  who  all  swore  most  positively  that  the  Ophelia 
was  incapable  of  going  faster  than  about  9J  knots. 
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A  British  submarine  was  on  that  day  on  patrol  duty 
off  the  mouth  of  the  Eras,  and  her  commanding  officer, 
Lieutenant-Commander  Moncreiffe,  makes  an  affidavit  as 
to  what  he  observed,  which  he  thought  so  suspicious  that 
he  reported  it  at  the  first  opportunity  to  his  superior 
officer.  This  affidavit  was  sworn  before  Commander 
Moncreiffe  had  any  information  as  to  the  German  version 
of  the  events  of  the  day,  except  by  seeing  a  copy  of  the 
Ophelia’s  log.  The  affidavit  of  Captain  Pfeiffer  verifying 
the  claim  makes  no  mention  of  October  8.  Commander 
Moncreiffe,  in  reference  to  the  entry  in  the  log  quoted 
above,  says  that  he  was  quite  certain  that  the  Ophelia 
was  not  searching  for  a  sunken  torpedo-boat  or  any 
sunken  vessel,  and  that,  of  course,  is  absolutely  true.  It 
is  clear  from  the  German  evidence,  as  well  as  from 
Commander  Moncreiffe' s  own  observations,  that  she  was 
not  sweeping  the  bottom  to  locate  the  position  of  the 
sunken  wreck,  and  the  entry  in  the  log  is,  taking  it 
literally,  clearly  untrue ;  but  it  would  perhaps  be 
unfair  to  take  the  words  so  literally  and  not 
to  assume  that  the  words  used  refer  to  a  search 
for  floating  wreckage,  survivors,  and  corpses  from 
the  sunken  vessel,  rather  than  to  a  search  for  the 
wreck  itself  at  the  bottom  of  the  sea.  The  result,  however, 
is  that  Commander  Moncreiffe  has  not  dealt  with  the 
story  now  told  by  the  German  witnesses,  on  this  and  on 
some  other  points.  No  notice  to  cross-examine  him  on 
his  affidavit  having  been  given,  the  Crown  did  not  think 
it  necessary  to  call  the  witness  away  from  his  naval 
duties,  and  he  was  not  in  attendance  at  the  trial, 
otherwise  he  might  have  cleared  up,  one  way  or  the  other, 
several  of  the  matters  which  have  been  the  subject  of 
much  argument. 

His  account  of  the  matter  shortlv  is  that  about  9.15 
English  time,  by  his  clock  (which  he  does  not  vouch  as 
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quite  accurate),  lie  saw  to  the  south-east  the  smoke  of  a  j.  c. 
vessel,  which  afterwards  proved  to  be  the  Ophelia ,  ig^6 

coming  from  the  Huibert  Gat  (the  southernmost  of  the  May  8. 
three  passages  into  the  Ems  between  the  shoals)  and  Steamship 
proceeding  in  a  westerly  direction.  He  proceeded  in  a 
southerly  direction,  and  at  9.28,  when  in  latitude  Judgment. 
53°  45'  N.  and  longitude  5°  46'  E.,  he  sighted  the  masts 
and  funnel  of  the  vessel,  which  had  then  altered  her 
course  “  to  the  northward. ”  Comparing  this  with  the 
account  of  the  Ophelia ,  she  started  at  6.50  German  time, 
or  5.50  English  time,  and  went  out  of  the  Huibert  Gat. 

On  the  way  out  she  passed  close  to  the  German 
torpedo-boat  No.  119 ,  the  commanding  officer  of  which 
was  called  as  a  witness  at  the  trial,  he  being  then  a 
prisoner  of  war.  The  Ophelia  made  no  inquiry  of  that 
torpedo-boat  as  to  the  place  of  the  accident,  and  received 
no  information  on  the  point.  At  9.30  German  time 
(8.30  English)  she  sighted  an  English  submarine  to  the 
north  or  north-west,  “  about  eleven  miles  off 
Schiermonnikoog,”  according  to  her  deck  log.  The  deck 
log  gives  no  courses,  which,  however,  can  be  accounted 
for  if  she  was  at  first  following  a  channel  and  afterwards 
zigzagging  on  a  search ;  but  as  the  engine-room  log 
records  running  full  speed  ahead  from  7  to  10  a.m.  (6  to  9 
English  time),  she  would,  if  running  on  anything  like 
a  straight  course,  have  been  well  outside  the  Huibert  Gat, 
and  at  least  as  far  to  the  westward  as  the  place  where 
she  is  described  by  Commander  Moncreiffe  as  being  at 
9.15  and  9.28  English  time.  She  might  even  have  done 
some  zigzagging,  and  still  have  been  as  far  out  as  that. 

The  Ophelia’s  engine  log  records  that  between  10.10  and 
10.28  she  twice  stopped,  went  full  speed  astern,  and  then 
ahead  again.  These  would  be  the  manoeuvres  of  a 
steamer  picking  up  a  boat  or  anything  floating,  and 
Captain  Pfeiffer  at  first  explained  them  by  saying  ho 
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picked  up  a  pilot,  but  afterwards  corrected  this,  and  said 
that  he  did  that  before  coming  out  of  the  Ems,  so  it 
could  not  have  been  after  10  o’clock.  Pfeiffer  also  said 
that  at  some  time,  which,  however,  he  puts  as  happening 
on  the  return  journey,  while  searching  on  this  day  they 
sighted  a  floating  object,  which  might  have  been 
wreckage,  but  turned  out  to  be  a  fisherman’s  basket.  This 
cannot  be  the  explanation  of  the  manoeuvres  between 
10  a.m.  and  half-past.  Whatever  those  manoeuvres  were, 
they  were  not  observed  by  Commander  Moncreiffe,  the 
vessel  being  hull  down  when  they  began ;  but  the  time 
when  they  ended  and  when  the  Ophelia  went  full  speed 
ahead  again  corresponds  with  the  time  (9.28  English, 
10.28  German)  when  Commander  Moncreiffe  made  out  the 
two  masts  and  funnel  of  the  Ophelia ,  and  saw  that  she 
had  altered  her  course  u  to  the  northward,”  which  would 
not,  of  course,  necessarily  mean  that  she  was  heading 
due  north.  So  far  there  is  little,  if  any,  contradiction, 
and  nothing  making  it  clear  that  the  story  of  the  Ophelia 
taking  zigzag  courses  in  order  to  search  was  untrue. 
At  9.45  Commander  Moncreiffe  speaks  of  another 
alteration  of  the  Ophelia' s  course,  and  he  then  made  out 
she  was  painted  as  a  hospital  ship.  At  10,  he  says,  she 
evidently  made  out  his  presence  and  “  hoisted  ”  her  Red 
Cross  flag.  Later  on  he  said  that  she  “  hauled  down  ” 
that  flag.  If  that  means  that  the  Commander  actually 
had  his  glasses  to  his  eyes  and  saw  the  flag  actually 
going  up  or  coming  down  it  is  significant,  although  not 
quite  easy  to  say  why  she  should  do  it ;  but  if  it  only 
means  that  he  saw  the  flag  flying  and  then  shortly 
afterwards  failed  to  see  it  when  he  looked  for  it,  and 
thought  it  was  hauled  down,  it  means  very  little.  A 
steamer’s  flags  in  a  moderate  wind  will  not  fly  out  when 
she  is  going  with  the  wind.  It  happens  that  at  the  time 
he  says  the  flag  was  hoisted  the  Ophelia  was  heading 
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north-west  and  then  north,  and  on  either  course,  the  J-  c. 

wind  being  W.N.W.,  the  flag  would  fly  out  well,  and  igj6 

when  he  says  it  was  hauled  down  she  was  heading  May  8. 
very  nearly  east  down  wind,  and  he  was  very  nearly  Steamship 
astern  of  her  and  to  windward,  and  would  not  be  very  "°™IA  ” 
likely  to  see  her  flag.  It  is  unfortunate  that  the  Judgment. 
Commander  could  not  be  called  to  clear  up  the  doubts 
which  arise  on  his  affidavit  made  under  the  circumstances 
it  was.  The  next  thing  stated  by  the  Commander  is  that 
after  standing  to  the  northward  for  five  minutes  from 
10  to  10.5,  the  Ophelia  altered  her  course  to  east,  and 
at  10.18  was  steering  S.  85°  E.  true  (that  is,  very  nearly 
E.),  and,  being  right  ahead  of  him  on  the  same  course, 
he  could  at  this  time  speak  with  absolute  accuracy  as 
to  the  course  she  was  steering,  whereas  before  he  could 
only  do  so  approximately. 

The  log  of  the  Ophelia  records  that  at  11  o’clock 
(10  o’clock  English  time)  she  steered  back  up  the  Ems. 

She  went  up  the  Western  Ems  Channel,  and  S.  85°  E. 
true  would  be  a  course  which  would  take  her  up  that 
channel.  There  is,  therefore,  a  remarkable  coincidence 
here.  Although  the  German  log  is  very  meagre,  and 
possibly  not  very  reliable,  this  entry  must  have  been 
written  in  without  the  writer  knowing  Commander 
Moncreiffe’s  story.  According  to  the  plotting  on  the 
chart  of  the  course  of  the  two  vessels  given  to  the  Board 
on  behalf  of  the  Crown,  after  correction  of  an  obvious 
error  in  the  first  plotting,  the  Ophelia,  when  at 
10  o’clock  English  and  11  o’clock  German  time  she 
turned  to  the  east,  was  a  long  way  north  of  the  entrance 
to  the  Western  Ems  Channel,  and,  after  standing  in  that 
direction  for  something  like  three-quarters  of  an  hour, 
had  to  come  to  the  southward  to  make  the  entrance. 

This  depends  on  the  accuracy  of  the  plotting;  and  that 
further  depends  upon  the  exact  correctness  of  the  courses 
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of  the  Ophelia  as  estimated  from  the  submarine.  It  is 
remarkable  that  the  affidavit,  in  rather  curious  language, 
states  that  at  10  o’clock  the  Ophelia  was  “  in  a  position 
which  would  be  accurately  described  as  near 
Schiermonnikoog.”  If  she  was  at  the  position  plotted 
she  would  be  somewhere  about  18  miles  from 
Schiermonnikoog,  which  could  hardly  in  any  sense  be 
called  near ;  whereas  if  she  was  near  the  Western  Ems 
Buoy  and  about  to  proceed  up  the  Western  Ems 
Channel,  she  would  only  be  about  eight  miles  from 
Schiermonnikoog;  and  if,  as  is  more  probable,  she  was 
to  the  westward  of  the  position  of  that  buoy,  but  at  a 
point  from  which  the  Borkum  Island  Lighthouse  bore 
anywhere  near  S.  85°  E.  (true),  she  would  be  a  very 
great  deal  nearer  to  Schiermonnikoog  than  if  at  the 
plotted  position,  and  if  steering  that  course  from  such 
a  point  she  would  get  to  the  entrance  to  the  Western  Ems 
Channel  and  a  long  way  up  it  without  having  to  alter 
the  course.  This  rather  suggests  that  the  plotting  cannot 
be  right.  At  this  point  the  question  of  the  speed  which 
the  Ophelia  was  capable  of  going  becomes  material. 
Commander  Moncreiffe  says  that  she  was  obviously 
running  away  from  him,  and  appeared  to  have  increased 
her  speed  by  two  to  three  knots,  and  that,  finding  he 
could  not  “  overtake  ”  her,  he  gave  up  the  chase.  He 
made  no  signal  for  her  to  stop.  He  was  going  11  knots. 
She  was  shortly  before  this  4-J-  to  five  miles  away  from 
him,  and,  putting  it  at  only  four  miles,  it  would  have 
taken  him  two  hours  to  catch  her  if  she  was  only  going- 
nine  knots  (her  admitted  speed)  to  his  11,  and  by  that 
time,  if  she  was  going  where  she  says,  both  would  have 
been  near  Borkum,  or  beyond  it,  and  he  would  have  been 
in  a  trap,  with  the  difficulty  a  submarine  has  in  diving 
in  shallow  water  or  among  shoals.  If,  however,  both 
were  considerably  to  the  northward,  he  would  have  had 
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plenty  of  sea  room,  and,  if  going  faster  than  she  was, 
would,  of  course,  have  caught  her.  It  is  suggested  that 
in  saying  he  could  not  “  overtake  ”  her  he  merely  meant 
that  she  would  have  got  into  shelter  before  he  could  do 
so,  and  that,  as  to  running  away,  the  Ophelia  was,  it  is 
true,  going  straight  away  from  the  submarine,  but  was 
on  her  proper  course  home.  Why,  however,  she  should 
have  started  for  home  when  she  did  with  plenty  of  daylight 
left,  and  without  having  searched  all  the  channels  into 
the  Ems,  is  quite  unexplained. 

The  President  expressed  the  opinion  that  the  Ophelia 
must  be  able  to  go  more  than  nine  knots,  because  it 
appeared  by  her  log  of  August  5  that  she  had  done  so 
when  escaping  from  England  at  the  outbreak  of  the  war. 
According  to  the  readings  of  the  patent  log,  on  that  day, 
as  entered  in  the  log-book,  she  undoubtedly  in  some  hours 
did  more;  but  it  has  been  pointed  out  on  the  argument 
of  the  appeal  that  there  are  obvious  inconsistencies  in 
the  readings  for  that  day,  and  that  there  must  be  some 
mistake.  On  the  other  hand,  the  Attorney-General 
produces  the  figures  from  the  log  of  other  voyages  of  the 
Ophelia ,  wdien  she  was  a  German  trading  vessel,  which, 
if  correct,  show  that  she  then  constantly  averaged 
11  knots.  The  account  of  the  German  witnesses  on  this 
matter  is  peculiar,  as  most  vessels  can  at  a  pinch  do  more 
than  their  usual  so-called  maximum.  On  the  whole,  it 
certainly  seems  probable  that  she  can  go  faster  than 
her  witnesses  swear  to,  and  the  experienced  officer  who 
thought  she  was  running  away  was  probably  in  the  right 
on  such  a  point.  Certainly  the  movements  of  the  Ophelia 
on  October  8  are  most  suspicious.  The  evidence  shows 
that  at  that  time  there  was  in  the  Ems  the  flotilla  of 
German  torpedo-boats  which  a  few  days  afterwards  made 
a  dash  out  of  the  Ems  on  some  unknown  destination,  and 
which  were  then  intercepted  by  a  British  squadron, 


j.  c. 


1916 
May  8. 


Steamship 
“  Ophelia.” 

Judgment 


136 


Lloyd's  Reports  of  Prize  Cases. 


j.  c.  pursued  in  a  north-easterly  direction,  and  sunk  on 
191G  October  17,  near  the  spot  where  the  Ophelia  afterwards 
May  8.  appeared  again.  Probably  this  flotilla  was  on  October  8 
Steamship  looking  out  for  an  opportunity  to  make  this  dash,  and 
“Ophelia.”  ^  the  German  naval  authorities  were  unscrupulous 
judgment,  enough  it  would  have  been  very  useful  to  them  to  use 
the  Ophelia  in  order  to  ascertain  whether  the  British 
submarines  were  still  off  the  mouth  of  the  Ems,  rather 
than  to  have  to  send  out  one  of  the  torpedo-boats  to  scout, 
when  she  might  have  met  with  the  fate  of  S  116.  It  is 
also  possible  that  the  Ophelia  may  have  been  trying  to 
tempt  the  submarine  into  a  trap.  But  the  question  is 
whether  there  is  proof  of  this,  or  merely  suspicion. 
Having  regard  to  the  fact  that  a  search  by  a  hospital  ship 
for  corpses  of  sailors  drowned  by  the  sinking  of  their  ship 
would  be  a  legitimate  operation  for  such  a  ship,  even 
after  a  search  for  survivors  had  become  practically 
hopeless,  and  that  such  a  search,  if  made  four  tides  after 
the  disaster,  must  be  made  over  rather  a  wide  area  and 
would  be  made  at  a  fair  speed,  with  men  on  the  look  out 
for  floating  objects;  and  having  regard  to  the  matters 
which  appear  somewhat  ambiguous  in  Commander 
Moncreiffe’s  affidavit,  their  Lordships  would  probably 
hesitate  to  find  it  proved  that  the  Ophelia  was  scouting 
on  the  8th  if  there  was  no  other  case  proved  against  her ; 
but  when  subsequent  events  are  considered  there  is  much 
more  to  show  her  to  be  a  scout. 

After  anchoring  on  the  8th,  Captain  Pfeiffer  landed 
at  Borkum  and  sent  a  telegram,  a  copy  of  which  was 
not  produced,  and  which,  he  says,  was  only  to  ask  for 
orders.  In  the  course  of  that  night  he  got,  by  Morse 
signal,  orders  to  go  to  Hamburg  to  clean  boilers.  They 
did  go  to  Hamburg,  and  remained  about  five  days;  the 
boilers  are  said  to  have  been  cleaned,  and  the  masts  were 
then  lengthened,  and  the  signalling  equipment  altered  as 
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already  mentioned.  There  is  no  entry  in  the  log  of  the 
cleaning  of  the  boilers  or  of  the  orders  to  do  it,  and  it 
looks  rather  as  if  the  real  object  of  the  visit  to  Hamburg 
were  to  have  the  signalling  equipment  improved.  They 
left  Hamburg  on  the  15th  and,  after  stopping  a  night 
at  the  mouth  of  the  Elbe,  arrived  at  Heligoland  on  the 
16th.  On  the  evening  of  the  17th  (at  7  p.m.)  they  are 
said  to  have  received  an  order  by  wireless  telegraphy. 
When  the  ship  was  captured  on  the  18th  there  was 
produced  what  purported  to  be  the  original  copy  of  this 
message  as  taken  down  by  the  operator.  That  original 
was  produced  on  the  hearing  before  the  President  and 
on  the  argument  of  the  appeal,  and  a  translation  is  at 
page  12  of  the  Record.  The  original  was  on  a  form  which 
has  on  it  the  three  words,  u  open,”  “  sealed,”  “  decoded,”’ 
for  the  purpose,  apparently,  of  the  inappropriate  words 
being  struck  through.  On  the  copy  produced,  the  words 
“  open  ”  and  “  decoded  ”  are  struck  through,  “  sealed  ” 
being  left,  and  this  was  in  accordance  with  the  evidence 
that  this  message  came  in  the  second  German  code  known 
as  UHYB.”  This  code  was  used  bv  non-combatant 

i 

Government  ships.  Warships  had  another  secret  code 
for  use  between  themselves,  but  they  also  had  copies  of 
the  “  H  V  B  ”  code  in  order  to  communicate  with 
auxiliary  ships.  Wireless  messages  to  the  Ophelia  were 
taken  down  on  a  pad,  and,  obviously,  when  in  code  they 
must  be  taken  down  as  tliev  come  and  be  afterwards 
translated  or  decoded.  They  could  not,  therefore,  be 
taken  down  when  heard  on  the  form  produced.  The 
operator  Grau  was  called  as  a  witness  and  explained 
that  he  did  not  know  the  code  without  the  book.  There 
were  also  on  the  form  printed  words  with  spaces  for 
the  time  and  date  to  be  filled  in,  and  this  was  done  on 
the  message  of  the  17th.  The  message  of  the  17th, 
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j.  c.  which  there  is  no  reason  to  suppose  was  not  genuine, 
a~6  reads : 

— May  —  Go  at  once  to  the  Haaks  Lightship.  Further 

Steamship  instructions  to  follow. 

“  Ophelia.” 

At  the  trial  evidence  was  given  both  by  Pfeiffer  and 

Judgment. 

Gran  that  a  book  for  entering  wireless  signals  in  was 
kept ;  that  signals  which  had  been  sent  by  the  Ophelia  on 
ordinary  ship’s  matters  when  at  Kiel  were  entered  in  it. 
In  the  preliminary  affidavit  sworn  by  Pfeiffer  on 
February  13.  1915,  he  had  said  that 

...  a  separate  log  for  wireless  messages  was  intended 
to  be  kept,  but  had  not,  in  fact,  been  opened  at  the  time 
of  the  capture,  as  the  messages  were  so  few. 

The  accounts  of  the  witnesses  as  to  the  books  which 
Avere  kept  were  by  no  means  clear  and  consistent,  and 
whatever  it  was  that  they  kept,  it  was  thrown  overboard, 
as  will  hereafter  appear. 

On  October  17,  the  day  when  the  message  was  received 
by  the  Ophelia  at  7  p.m.,  the  four  German  torpedo-boats 
vrhich  w-ere  in  the  Ems  on  October  8  were  sunk  by  a 
British  squadron  between  2.30  p.m.  and  4.30  p.m. 
Greenwich  time  (3.30  p.m.  and  5.30  p.m.  German  time) 
within  a  radius  of  six  miles  from  lat.  53°  7'  N.  and 
long.  3°  40'  E.  These  torpedo-boats,  when  on  their 
flight  before  the  British  squadron,  no  doubt  sent  wireless 
messages  to  Norddeicli  of  their  peril,  and  no  doubt  this 
vras  the  reason  for  the  wireless  message  to  the  Ophelia ; 
but  the  German  authorities  could  hardly  have  known  the 
particulars  of  the  disaster,  and  certainly  not  the  exact 
place  of  the  sinking  of  their  boats  vffien  the  message  was 
sent  off.  The  Haaks  Light- vessel’s  situation  is  52°  57'  S" 
K.  and  4°  IS'  3"  E.,  and  vras  therefore  a  suitable  point 
to  direct  the  Ophelia  to  go  to,  and  doubtless  it  was 
intended  to  send  her  further  instructions  wiiilst  she  was 
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on  lier  way  there.  She  got  under  way  at  7.30  and 
proceeded  along  the  coast  towards  the  position  where  the 
Haaks  Lightship,  which,  of  course,  had  been  removed, 
should  have  been.  The  deck  log  had  not  been  written  up 
at  the  time  of  her  capture,  but  we  have  the  loose  sheets 
torn  out  of  the  rough  log  and  also  translations  of  them. 
The  figures  on  the  originals  are  almost  undecipherable. 
The  track  of  the  vessel  as  indicated  bv  the  entries  on  the 
rough  log  has  been  plotted  out  on  the  chart  handed  up, 
and  if  this  plotting  is  correctly  done  it  shows  that  the 
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Ophelia  did  not  after  noon  of  the  18th  steer  straight  for 
the  Haaks  Lightship,  but  considerably  to  the  west  of  it — 
that  is  to  say,  very  nearly  towards  the  place  of  the 
engagement.  A  British  squadron  was  at  midday  of  the 
18th  approaching  the  place  of  the  engagement  of  the 
previous  day.  At  1.20  p.m.,  James  Alexander  Cox,  the 
wireless  operator  on  H.M.S.  Lawford ,  one  of  this 
squadron,  heard  a  very  loud  signal  in  code  on  the  300- 
metre  wave  used  by  German  ships.  He  did  not  hear  the 
beginning  of  the  message,  but  he  took  down  and  recorded 
what  he  did  hear,  and  the  letters  are  set  out  in  his 
affidavit,  page  13  of  the  Record.  He  found  it  was  a 
message  from  a  German  ship  using  the  call  letters  D  O  P 
to  K  A  Y  which  means  Norddeich.  At  the  end  of  the 
message  he  heard  an  answering  signal  from  Norddeich, 
apparently  answering  or  indicating  the  receipt  of  the 
message  he  had  taken  down.  At  1.30  he  reported  to  his 
captain  that  a  German  ship  in  their  vicinity  was  making 
code  messages  to  Norddeich,  and  in  a  very  few  minutes 
the  ship  was  sighted  and  proved  to  be  the  Ophelia .  From 
the  affidavit  of  the  captain  of  the  Lawford ,  it  appears  that 
the  Lawford  at  1.30  was  in  lat.  52°  56'  N.  and  long.  3°  50' 
E.  The  Ophelia  when  sighted  was  about  6  miles  from  the 
Lawford,  and,  from  the  affidavit  of  Lieutenant  Peters,  of 
the  Meteor ,  another  ship  of  the  same  British  squadron,  it 
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J-  c.  appears  that  the  Ophelia >  when  sighted,  was  to  the 

19^6  eastward  of  the  squadron,  and  proceeding  westward.  The 

May  8.  position  of  the  Ophelia  at  the  time  she  sent  the  message 

Steamship  which  was  overheard  by  Cox  must,  therefore,  have  been 

Ophelia.  approximately  lat.  52°  56;  N.  and  long.  4°  E.  The  time 

judgment,  when  she  sent  that  message  was  1.20  p.m.  English  time, 

(2.20  p.m.  German).  It  is  most  important  to  bear  in  mind 
this  time  and  this  approximate  position. 

The  Ophelia  was  stopped  and  was  boarded  by 
Lieutenant  Peters,  who  gives  his  account  of  what 
happened  in  an  affidavit.  He  requested  to  see  the  ship’s 
papers,  and  wTas  shown  the  certificates  of  the  ship  being 
adapted  for  a  hospital  ship,  and  of  her  name  having  been 
sent  in,  which  he  states  appeared  to  him  to  be  in  order, 
as  in  fact  they  were.  He  was  told  that  the  ship  had  been 
ordered  to  proceed  to  lat.  52°  5P  N.  and  long.  3°  55'  E. 
and  to  look  around.  The  lieutenant  asked  if  these  orders 
were  in  writing.  He  was  told  by  Captain  Pfeiffer  that  in 
the  first  instance  he  had  been  ordered  to  proceed  to  sea, 
but  that,  “  when  outside  the  harbour,”  he  had  received 
the  order  as  to  the  locality  by  wireless  telegraphy.  The 
harbour  being  Heligoland,  which  he  had  left  on  the 
previous  night,  this  would  be  a  curious  way  of  saying  that, 
he  received  the  orders  about  an  hour  and  a  half  or  less 
before  the  conversation.  On  demand,  the  paper  purporting 
to  be  the  wireless  message  was  produced,  and  it  was 
produced  before  their  Lordships.  It  is  on  a  similar  form 
to  the  previous  message,  but  the  time  and  date  of  its 
receipt  are  not  entered  in  the  space  provided  for  the 
purpose.  The  words  a  open,”  “  sealed,”  “  decoded,”  are 
all  left  unstruck  through,  but  it  was  stated  at  the  trial 
by  the  German  witnesses  that  it  was  an  open  message. 
The  captain  told  Lieutenant  Peters  that  he  did  not  know 
what  he  was  to  look  for,  but  possibly  it  was  dead  bodies. 
He  was  unable  at  the  trial  to  sav  for  certain  when  he  first 
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heard  of  the  sinking  of  the  four  German  gunboats,  but  he 
thinks  that  it  was  Lieutenant  Peters  who  told  him  of  it. 
Nothing  appears  to  have  been  said  on  Lieutenant  Peters’ 
visit  as  to  any  wireless  message  being  sent  from  the  ship, 
either  asking  for  orders  or  any  other  message,  and 
Lieutenant  Peters  did  not  tell  Pfeiffer  that  any  message 
had  been  overheard.  The  vagueness  of  the  answers  given 
and  the  circumstances  generally  excited  suspicion,  and 
the  Ophelia  wTas  ordered  to  follow  the  Meteor  to 
Yarmouth,  which  she  did.  In  the  affidavit  of  Pfeiffer  of 
February  13,  stating  the  grounds  of  the  claim,  he  swore 
(paragraph  5)  : 


j.  c 
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To  the  best  of  my  knowledge  the  wireless  telegraphy 
apparatus  on  board  the  said  ship  was  used  on  two  or  three 
occasions  only  to  receive  urgent  orders.  No  wireless 
message  was  sent  from  the  ship,  except  one  to  Norddeich 
on  the  18th  October,  asking  for  orders  which  message  was 
evidently  heard  by  the  British  squadron.  ...  A  true 
record  of  all  messages  received  or  sent  by  this  means  during 
the  voyage  was  kept  on  slips  of  paper  intended  to  be  copied 
into  a  log  to  which  slips  I  crave  leave  to  refer.  A  separate 
log  for  wireless  messages  was  intended  to  be  kept  but 
had  not  in  fact  been  opened  at  the  time  of  capture  as  the 
messages  were  so  few. 


This  is,  of  course,  not  in  strict  accordance  with  the 
facts  as  afterwards  stated  by  him  in  evidence.  In 
evidence  Pfeiffer  stated  that  he  got  to  the  place  of  the 
Haaks  Lightship  at  noon  of  the  18th.  That  he  then  sent 
a  wireless  message  to  Norddeich,  of  which  there  was  no 
copy,  but  which  he  recollected  to  be  : 

Please  send  on  following  message  to  Wurtemburg.  Am 
at  Haaks  Lightship.  Request  further  instructions. 


Being  asked  at  what  time  this  message  was  sent  he 
said  : 

It  must  have  been  about  1  o’clock,  but  it  may  have 
been  half-past  12  or  later. 
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j.  c.  Then  he  said  that  he  received  the  reply  : 
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Search  3°  55'  E.  52°  51 7  N.  and  neighbourhood, 

and  that  he  received  that  message  about  2  o’clock.  In 
cross-examination  by  the  Attorney- General,  when  asked 
about  the  two  messages  to  the  ship,  he  said  : 


The  latter  [ i.e .,  the  message  to  the  ship  in  code]  was 
chronologically  the  earlier.  It  was  on  the  17th,  while  the 
other  (i.e.,  the  open  one)  was  on  the  18th  ai  noon. 


Then  at  question  435  he  says  that  message  from  the 
ship  was  sent  about  1  o’clock.  Captain  Ridder,  the 
navigating  captain  of  the  Ophelia ,  in  his  evidence  said 
that  they  got  near  the  Haaks  Lightship  about  1  o’clock, 
and  that  they  then  had  had  no  further  instructions ;  that 
he  did  not  know  what  messages  were  sent  or  received,  but 
that  he  afterwards  had  instructions  from  Pfeiffer  to  go  to 
a  particular  latitude  and  longitude,  which  he  could  not 
remember.  Grau,  the  wireless  operator  of  the  Ophelia , 
deposed  to  the  receipt  and  sending  of  the  various  messages 
on  the  17th  and  18th.  As  to  the  time  of  his  sending  the 
wireless  message  he  said  : 


That  was  towards  noon — about  noon. 


This  was  wholly  inconsistent  with  the  case  of  the 
claimant,  which  was  that  the  message  overheard  by  Cox 
at  1.20  English  time  (2.20  German)  was  that  sent  by  the 
Ophelia  asking  for  directions.  An  effort  was  made  to 
explain  Gran’s  evidence  by  suggesting  that  by  noon  he 
merely  meant  midday,  and  that  this  would  not  be 
inconsistent  with  2.20  p.m.,  but  that  cannot  be  accepted. 

At  the  trial  the  then  Attorney- General  assumed  that 
the  overheard  message  was,  as  the  other  side  asserted,  a 
message  asking  for  further  directions,  but  the  learned 
President  evidently  was  not  satisfied  about  this.  Question 
437  shows  this,  and  also  his  examination  of  the  witness 
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Grau  (questions  1388  to  1392)  as  to  there  being  in  the  code 
used  four  letters  to  every  word.  In  a  passage  not  printed 
in  the  Record,  but  which  was  read  by  counsel  from  the 
shorthand  notes  of  the  Solicitor- General’s  reply,  the 
President  said  : 


j.  c. 
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At  the  present  moment  the  message  which  was  inter-  Juc,ffry,en*‘ 
cepted  has  been  rather  assumed  to  be  the  message  which 
was  said  to  have  been  sent;  but  it  might  not  have  been,  and 
I  was  trying  to  get  from  the  witness  this  morning  something 
which  would  enable  me  to  sav  whether  that  was  so  or  not. 


In  giving  judgment  the  President  no  doubt  proceeded 
on  the  assumption  of  the  Attorney- General  that  the 
messages  were  the  same.  On  the  argument  of  the  appeal 
it  was  contended  that  it  was  not  open  to  the  present 
Attorney -General  to  rely  on  the  point  that  the  overheard 
message  could  not  be  that  which  the  German  witnesses 
say  that  it  was.  Their  Lordships  are  not  of  that  opinion. 
If  the  claimant  had  been  induced  by  the  late  Attorney- 
GeneraPs  conceding  this  point  to  him,  to  refrain  from 
tendering  evidence  which  he  otherwise  might  have  given, 
it  might  have  been  otherwise;  but  that  was  not  so.  The 
evidence  wras  all  given  and  it  is  upon  that  evidence  that 
the  point  arises.  If  the  judgment  below  had  been  against 
the  Crowm,  it  might  have  been  more  doubtful  whether  an 
appeal  could  have  been  supported  on  a  ground  not  taken, 
but  it  is  clearly  admissible  to  support  a  judgment  upon  a 
point  not  relied  on  below  where  the  evidence  which  raised 
the  point  is  all  before  the  Court. 

As  has  been  pointed  out,  not  only  was  the  time  when 
the  message  was  overheard  quite  inconsistent  with  the 
German  story,  but  also  the  place  where  the  vessel  was 
when  the  overheard  message  was  sent  off  wras  also 
inconsistent  with  it.  The  Haaks  Lightship  is  situated 
(or  would  be  if  in  her  place)  in  lat.  52°  57;  8 "  N.  and 
long.  4°  18'  3"  E.  As  already  pointed  out,  the  Ophelia  when 
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she  sent  off  the  message  must  have  been  approximately  in 
lat.  52°  56'  N.  and  long.  4°  E.  That  is  to  say,  if  she  ever 
was  at  the  station  of  the  Haaks  Lightship,  she  had  before 
asking  for  or  getting  the  directions  to  go  to  52°  51'  N.  and 
3°  55'  E.  already  by  some  prophetic  instinct  gone  a 
considerable  distance  in  the  general  direction  she  was 
afterwards  ordered  to  go,  and  that  without  any  knowledge 
of  the  disaster  which  had  in  fact  taken  place  on  the 
previous  day.  Further,  the  information  which  the 
President  elicited  from  the  witness  Grau  as  to  the 
character  of  the  PI  V  B  code  makes  it  difficult  to  see  that 
the  message  as  taken  down  by  Cox  could  correspond  with 
the  message  stated  by  Pfeiffer.  He  professes  to  swear 
to  the  exact  words,  but  he  might  be  clever  enough  to  vary 
them  in  order  to  avoid  giving  a  clue  to  the  code,  so 
perhaps  this  point  is  not  a  very  strong  one.  Further, 
again,  if  the  message  to  go  to  the  named  latitude  and 
longitude  which  was  not  in  code  was  really  received  after 
the  message  which  was  overheard  by  Cox,  it  is  remarkable 
that  that  open  message  was  not  heard  either  by  Cox  or 
any  other  wireless  operator  of  the  squadron.  True,  to 
hear  it  the  operator  must  have  been  listening  on  the 
German  wave,  but  that  they  probably  all  did  from  time  to 
time  as  Cox  did.  On  this  evidence  it  appears  certain  that 
the  Ophelia  must  have  received  the  directions  where  to  go 
to  a  considerable  time  before  2.30  German  time  when  Cox 
heard  her  message  in  code,  and  if  so  that  message  could 
not  have  been  a  request  for  directions.  There  is, 
therefore,  very  strong  reason  on  the  evidence  before  the 
Court  for  distrusting  the  claimant's  explanation  of  the 
message  which  the  Ophelia  was  detected  in  sending. 
Apart  from  these  reasons,  the  conduct  of  those  in  charge 
of  the  Ophelia  was  such  as  to  disentitle  them  to  credit, 
and  it  is  on  that  ground  that  the  judgment  of  the  learned 
President  mainly  proceeds.  There  are  three  matters  to 
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be  considered  in  tlieir  admitted  conduct :  First,  the  j.  c. 
propriety  of  a  hospital  ship  sending  any  message  in  a  ](~6 
secret  code ;  secondly,  the  neglect  to  keep  proper  records  May  8. 
of  the  orders  to  and  the  doings  of  the  ship;  and  thirdly,  steamship 
and  most  important,  the  destruction  of  such  records  as  “0pHELIA-” 
there  were.  judgment. 

What  the  Hague  Convention  says  as  to  wireless 
installation  is  that  “  the  fact  of  the  presence  on  board  ” 

(“  le  fait  de  la  presence  a  bord  ”)  of  a  wireless 
installation  shall  not  take  away  the  protection,  but  it  says 
nothing  to  justify  sending  messages — all  of  which  when 
sent  by  a  hospital  ship  ought  to  be  of  innocent  character — 
in  a  secret  code.  Counsel  in  arguing  the  appellant’s  case 
were  able  to  put  various  cases  where  orders  sent  to  a 
hospital  ship  might  be  such  as  it  would  be  justifiable  to 
give  in  a  secret  code  to  avoid  their  disclosure  to  the  enemy, 
but  they  were  unable  to  suggest  any  message  which  it 
would  be  right  for  a  hospital  ship  to  send  and  which  could 
properly  be  concealed  from  the  enemy.  As  to  the  message 
alleged  by  German  witnesses  to  have  been  that  sent  by  the 
Ophelia  asking  for  instructions,  there  can  be  no  possibility 
of  suggesting  any  necessity  for  sending  it  in  secret  code. 

The  message  which  is  alleged  to  have  been  sent  in  answer 
to  it  was  itself  an  open  one.  Their  Lordships  are  quite 
unable  to  suggest  any  circumstances  which  could  justify 
a  hospital  ship  in  sending  a  message  by  a  secret  code ;  but 
without  laying  down  an  absolute  rule  that  the  mere 
sending  by  a  hospital  ship  of  such  a  message  would  of 
itself  forfeit  her  right  to  protection  and  subject  her  to 
capture  and  condemnation,  it  may  certainly  be  said  that 
if  such  messages  are  sent,  a  clear  and  satisfactory  record 
of  them  must  be  kept,  so  that  when  the  right  of  search  is 
exercised  there  may  be  reasonable  evidence  to  produce  of 
the  messages  which  have  been  sent  and  of  their  innocent 
character  and  of  the  necessity  for  sending  them  in  a  secret 
III.  b 
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code.  It  would  not  be  necessary  in  suck  a  record  to  set 
out  the  identical  words  so  as  to  give  a  key  to  the  code  in 
the  event  of  the  message  having  been  overheard  and  taken 
down.  The  effect  might  be  stated,  and  in  a  regularly  kept 
and  apparently  full  signal  log  such  entries  would  be 
entitled  to  considerable  credit. 

It  would,  in  their  Lordships’  opinion,  be  the  duty  of 
a  hospital  ship,  even  if  not  equipped  with  a  wireless 
installation,  and  still  more  so  when  so  equipped,  to  keep 
a  full  and  correct  log.  It  is  a  custom  of  the  sea,  very 
long  established,  that  sea  going  vessels  shall  keep  logs. 
Originally,  no  doubt,  logs  would  be  required,  as  indeed 
they  are  now,  for  the  navigation  of  the  vessel,  and  when 
the  weather  prevented  astronomical  observations  being- 
taken,  a  ship  would  be  ignorant  of  her  position  without 
a  record  of  courses  steered  and  estimated  rates  of  sailing. 
But  it  has  been  the  custom  to  make  the  log  a  full  record 
of  the  voyage,  and  all  that  happens  on  it.  In  some 
countries  the  log  is  legal  evidence  of  the  matters  contained 
in  it.  In  this  country  it  is  subject  to  the  over-riding 
rule  of  evidence  that  a  man  cannot  (subject  to  some 
exceptions  in  case  of  death  aud  the  like)  make  evidence 
in  his  own  favour  by  entries  in  his  OAvn  books.  But  even 
in  our  Law  Courts  a  well  kept  log  is  in  all  disputes 
arising  out  of,  or  in  connection  with,  the  voyage  treated 
as  of  very  great  weight  ;  and  between  merchants  and 
underwriters,  and  others  doing  business  connected  with 
the  sea,  it  is  in  practice  treated  as  conclusive,  unless  by 
external  or  internal  evidence  it  is  falsified. 

In  Prize  Courts,  in  particular,  the  log  has  always 
been  treated  as  a  most  important  document.  Formerly, 
no  doubt,  all  entries  connected  with  the  voyage  were  in 
one  book,  the  log,  but  at  the  present  time  often  more 
than  one  log  is  kept  :  a  steamer  has  her  engine  log, 
because  the  entries  in  it  can  thus  be  made  direct  by  the 
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engineer,  instead  of  liis  having  to  give  details  to  the  j-  c. 

mate  for  entering  in  the  ship’s  log.  So  it  has  become  1(^6 

fairly  common  in  vessels  which  do  much  signalling  to  May  8. 
keep  a  separate  signal  log,  the  entries  in  which  are  made  steamship 
by  the  signalling  officer.  In  the  case  of  the  Ophelia ,  the  “0pI^LIA-” 
principal  log,  or  deck  log,  is  not  very  satisfactorily  kept,  judgment. 
It  often  omits  courses  and  other  things  which  would  be 
useful  to  throw  light  on  the  employment  of  the  ship.  As 
incidentals  remarked  alreadv,  it  occasionallv  contains 
an  entry  of  a  signal  received,  but  omits  to  record  the 
next  signal  said  to  have  been  received.  This  would  be 
likely  to  occur  if  no  separate  signal  log  were  kept. 

Having  regard  to  the  danger  of  improper  signalling  by 
hospital  ships,  a  signal  log  should  certainly  be  kept  by 
them.  As  to  what  was  done  in  the  way  of  keeping  a 
signal  log  by  the  Ophelia,  the  evidence  is  most  confused 
and  conflicting.  Some  of  it  has  already  been  referred  to. 

As  to  the  Morse  signals,  the  witnesses  say  a  book  was 
kept,  but  no  one  knows  much  about  it,  and  the  signalmen 
who  kept  it  are  vouched,  but  they  are  not  called.  The 
only  signalman  called  was  Gran,  the  wireless  operator, 
and  lie,  after  giving  a  good  deal  of  confusing  evidence, 
finally  said  that  he  knew  nothing  about  the  Morse  signals. 

As  to  wireless  messages,  he  said  he  did  make  entries  of 
them  in  what  he  called  the  F.T.  book  (“  Funken 
Telegraphie  ”),  and  that  in  that  book  he  entered  various 
quite  unimportant  messages  which  he  sent  on  ship’s 
business  at  Kiel.  At  question  1260  he  distinctly  told 
the  President  there  were  two  books,  one  the  F.T.  book 
and  another  for  the  wireless  news  of  events  supposed  to 
be  happening  circulated  from  Korddeich  for  the  benefit 
of  the  world  in  general.  This  evidence  as  to  the  F.T. 
book  was,  of  course,  in  contradiction  of  the  affidavit  of 
Pfeiffer  already  referred  to.  There  seems,  taking  the 
evidence  as  a  whole,  the  greatest  uncertainty  as  to  wliat 
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books  recording  signals  were  really  kept,  but  the  one 
tiling  which  is  certain  is  that  any  which  were  kept,  except 
the  deck  log,  were  thrown  overboard  when  it  was  seen 
that  the  vessel  was  about  to  be  searched.  If  nothing 
but  innocent  signals  had  been  sent,  the  signal  log  was 
the  very  book  of  all  others  which  should  have  been 
preserved.  The  result,  therefore,  is  that  the  appellant 
has  nothing  to  show  to  vouch  his  story  that  all  signals 
sent  (including  the  one  so  unnecessarily,  according  to 
his  account  of  its  purport,  sent  in  secret  code)  were  of 
an  innocent  character.  Further,  the  absence  of  such 
evidence,  if  any  ever  existed,  is  caused  by  his  own  act. 

This  leads  to  the  subject  of  what  is  technically  called 
spoliation  of  documents,  on  which  the  President,  rightly, 
as  their  Lordships  think,  laid  much  stress.  The 
authorities  on  the  subject  are  carefully  reviewed  in  his 
judgment,  and  these  authorities  and  others  were  quoted 
on  the  appeal  by  the  appellant’s  counsel.  In  considering 
these  authorities  it  is  necessarv  to  recollect  that  the 
procedure  in  the  Prize  Court  has  been  very  substantially 
altered  by  the  new  rules  abolishing  the  preliminary 
hearing.  The  alterations  in  modes  of  doing  business  in 
modern  times  may  have  made  this  preliminary  hearing 
not  quite  so  useful  as  it  was  formerly,  and  some 
modification  of  procedure  may  have  been  desirable;  but 
the  total  abolition  of  a  preliminary  hearing  seems  to  their 
Lordships,  as  has  been  remarked  during  the  argument 
of  this  and  other  cases  before  this  Board  recently,  to 
operate  occasionally  against  the  interests  of  the  Crown. 
Certainly  the  procedure  in  the  present  case  has  given  an 
advantage  to  the  claimant  which  he  would  not  have  had 
under  the  old  procedure. 

In  the  cases  as  to  spoliation  of  documents,  the  point 
has  frequently  arisen  on  the  preliminary  hearing  on 
documents,  and  the  question  has  been  debated  whether 
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or  not  further  proof  should  be  allowed.  This  point 
cannot  arise  under  the  present  procedure,  and  it  may  be 
that  in  some  respects  tbe  old  doctrine  was  rather 
technical.  The  substance  of  it,  however,  remains,  and 
is  as  forcible  now  as  ever,  and  it  is  applicable  not  merely 
in  prize  cases,  but  to  almost  all  kinds  of  disputes.  If 
anyone,  by  a  deliberate  act,  destroys  a  document  which, 
according  to  what  its  contents  may  have  been,  would 
have  told  strongly  either  for  him  or  against  him,  the 
strongest  possible  presumption  arises  that  if  it  had  been 
produced  it  would  have  told  against  him;  and  even  if  the 
document  is  destroyed  by  his  own  act,  but  under  circum¬ 
stances  in  which  the  intention  to  destroy  evidence  may 
fairly  be  considered  rebutted,  still  he  has  to  suffer.  He 
is  in  the  position  that  he  is  without  the  corroboration 
which  might  have  been  expected  in  liis  case. 

In  the  present  case  there  are  two  separate  destructions 
of  documents  :  one  the  throwing  overboard  documents 
when  the  vessel  was  about  to  be  searched,  the  other  the 
destruction  of  the  accounts  relating  to  the  stock  and  the 
consumption  of  signal  lights.  As  to  the  first,  the 
Attorney- General  admits  that  the  destruction  of  the  code 
book,  to  prevent  it  getting  into  enemy  hands,  is  at  least 
excusable.  It  is,  indeed,  so  obvious  that  that  must,  at 
any  rate,  be  done  that  complaint  could  not  be  made  of 
it.  But  Captain  Pfeiffer  naively  admitted  that,  when 
throwing  overboard  documents  to  avoid  their  getting  into 
enemy  hands,  he  acted  on  the  principle  of  throwing  over¬ 
board  too  manv  rather  than  too  few,  and  adds  that 
the  Morse  signal  book  contained  absolutely  innocent 
messages,  which  could  be  read  by  anyone.  That  probably 
was  so,  but  it  may  also  have  contained  some  which  were 
not  so  innocent,  and  it  is  pretty  obvious  that  when  he 
threw  it  overboard  he  either  knew  it  did  or  was  not  sure 
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.  The  Morse  signal  book  could  not  have  disclosed  or 
given  any  key  to  the  wireless  signal  code,  so  there  could 
be  no  reason  for  destroying  it  except  the  consciousness 
that,  as  something  wrong  had  in  fact  taken  place,  it 
might  be  disclosed  by  the  book.  As  pointed  out,  a  wire¬ 
less  signal  log  might  have  been  kept  in  such  a  way  as 
not  to  disclose  the  code  or  give  any  key  to  it.  The 
destruction  of  the  stock  book  of  signal  lights  cannot  be 
excused  by  any  fear  of  disclosing  a  secret  code.  It  is 
suggested  that  it  was  innocent,  because  the  guard  on  the 
ship  was  told  it  was  being  done,  and  that  British  officers 
had  alreadv  examined  it.  British  officers  would  not,  in 
the  first  instance,  examine  minutely  documents  of  that 
kind,  but  would  assume  that  if  wanted  they  could  be 
looked  over  afterwards.  Pfeiffer  and  the  paymaster 
doubtless  knew  what  the  signal  lights  really  were  for, 
and  hoped  that  the  British,  who  up  to  that  time  had 
made  no  point  about  it,  would  not  find  it  out,  so  they 
destroyed  the  book.  Nothing  that  can  be  called  a  reason 
was  given  for  doing  so.  Even  if  the  books  had  become 
waste  paper,  why  destroy  them  ? 

Their  Lordships  are  of  opinion  that  Captain  Pfeiffer 
and  the  other  witnesses  have  by  their  acts  put  themselves 
in  such  a  position  that  their  evidence  cannot  be  relied 
on ;  that  the  evidence  discloses  facts  of  which  no  satisfac¬ 
tory  explanations  are,  or  can  be,  given ;  and  that, 
although  on  the  Crown  affidavit  evidence  some  ambiguities 
have  been  pointed  out  which  have  not  been  cleared  up 
by  cross-examination  or  re-examination,  yet  there  are 
incriminatory  matters  in  those  affidavits  to  which  no 
answer  has  been  given.  They  are  of  opinion  that  the 
President  was  fully  justified  in  finding  that  : 

.  .  .  the  Ophelia  was  not  constructed,  adapted  or  used 
for  the  special  and  sole  purpose  of  affording  aid  and  relief 
to  the  wounded,  sick,  and  shipwrecked,  and  that  she  was 
adapted  and  used  as  a  signalling  ship  for  military  purposes. 
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Their  Lordships  agree  in  that  finding,  which,  of 
course,  justifies  the  condemnation  of  the  vessel  as  lawful 
prize.  They  will  humbly  advise  His  Majesty  that  the 
appeal  should  be  dismissed,  with  costs. 
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“  DANUBE.”  3,508  Tons  (Gross). 

(Part  Cargo  Ex.) 

* 

Owners  :  Messageries  Maritimes. 

O 


Capture  of  German  Colony — National  Character  after  Occupa¬ 
tion  of  Cargo  belonging  to  Local  Firm. 

A  few  days  after  Tsingtau  had  been  captured  and  occupied 
by  the  Allies,  goods  belonging  to  a  Tsingtau  firm  were  seized  on 
a  ship  in  the  Port  of  London.  The  Court  held  that  the  firm  had 
not  ceased  to  have  an  enemy  character,  and  condemned  the 
goods. 


Mr.  T.  IT.  T.  Case,  for  the  Crown  :  The  Crown  asks  for 
the  condemnation  of  seven  cases  of  pongees,  part  of  the 
cargo  of  the  steamship  Danube ,  which  was  seized  in  the 
Port  of  London  on  November  17,  1914.  The  goods  were 
shipped  at  Tsingtau,  lately  a  German  colony,  for  tranship¬ 
ment  at  Shanghai,  for  further  transhipment  in  India  to  be 
carried  to  Havre,  London,  or  Marseilles.  They  wrere 
shipped  by  Arnliold,  Karberg  &  Co.,  of  Tsingtau,  and 
consigned  to  the  order  of  the  shippers.  There  is  a  claim 
on  behalf  of  the  Chartered  Bank  of  India,  Australia  & 
China,  as  pledgees  of  the  goods.  The  affidavit  of  Mr.  James 
Semple  Bruce,  of  the  Bank,  dated  April  12,  states  : 

On  the  11th  day  of  September,  1914,  I  received  a 
schedule  from  the  manager  of  the  Chartered  Bank  of 
India,  Australia  and  China  at  Tsingtau,  China,  covering 
a  set  of  shipping  documents,  namely  an  invoice,  bills  of 
lading,  a  policy  of  insurance,  and  a  bill  of  exchange 
referring  to  the  shipment  of  Pongees  which  are  the  subject 
matter  of  this  claim.  A  copy  of  the  schedule  and  the  set 
of  shipping  documents  are  now  produced  and  shown  to 
me  marked  “  J.  S.  B.” 
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The  documents  were  received  by  my  said  bank  in 
London  in  the  ordinary  course  of  business,  and  they  show 
that  the  following  transactions  had  taken  place  at  Tsingtau 
with  reference  to  this  shipment.  Arnhold,  Karberg  & 
Co.,  of  Tsingtau,  had  shipped  the  said  goods  as  stated  in 
the  bill  of  lading  given  in  respect  of  them  and  had  paid 
the  freight  in  advance  and  had  received  a  bill  of  lading 
made  out  to  order  the  goods  being  deliverable  at  Marseilles, 
or  Havre,  or  London.  Arnhold,  Karberg  &  Co.  then  made 
out  an  invoice  showing  what  the  value  of  the  goods  was 
to  them  and  gave  the  Bank  a  nolicy  of  insurance  to  cover 
the  risk  of  transit,  which  in  the  event  of  the  loss  of  the 
goods  would  enable  the  holders  of  the  bill  of  lading  to 
recover  the  value  of  the  goods.  Arnhold,  Karberg  &  Co. 
had  also  drawn  a  bill  of  exchange  on  Messrs.  Kahn  & 
Kahn,  of  Paris,  for  the  invoice  value  of  the  goods. 

Paragraph  5  says  that  the  Bank  of  England  in  England 
received  the  bill  of  exchange  drawn  on  Messrs.  Kahn  & 
Kahn,  of  Paris,  in  favour  of  the  Bank,  but  it  was  not 
accepted. 

That  is  the  claim  as  pledgees,  which  is  covered  by  the 
decision  in  the  Odessa  *  The  Bank  do  not  appear  here  to 
support  their  claim,  but  I  am  instructed  to  ask — as  the 
result  of  an  agreement  between  the  Crown  and  the  Bank 
— that  the  time  for  their  appeal  may  be  extended  so  that 
they  may  reconsider  their  position  if  the  Odessa  appeal 
should  succeed. 

There  is  a  further  point  which  appears  in  paragraph  S 
of  the  affidavit : 

Messrs.  Kahn  &  Kahn  never  had  an  enemy  character. 
When  the  shipping  documents  were  handed  to  the  Bank 
on  July  28th  the  firm  of  Arnhold,  Karberg  &  Co.  had  no 
enemy  character.  Tsingtau  was  effectually  occupied  by 
the  Allies  on  November  9th  and  after  that  date  was  no 
longer  in  possession  of  the  enemy.  On  and  after 
November  9th  Arnhold,  Karberg  &  Co.,  of  Tsingtau, 
ceased  to  have  an  enemy  character. 


*  (1914),  ante.  Yol.  T.,  p.  391 ;  affirmed  on  appeal  (1915),  ante,  Yol.  IT., 

p.  405. 
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That  amounts  to  a  suggestion  that  the  enemy  character 
of  Arnhold,  Karberg  &  Co.  became  divested  upon  the 
capture  of  Tsingtau  by  the  Allies.  On  that  point  Hall 
(. International  Law ,  6th  ed.,  p.  502)  says  : 

It  is  reasonable  that  property  which  has  become  hostile 
through  the  conquest  by  an  enemy  of  the  port  at  which  its 
owners  are  domiciled  shall  be  condemned;  but  if  this  be 
done,  no  good  cause  can  be  shown  for  deciding  that  hostile 
property  shall  not  become  friendly  to  a  belligerent  state 
from  the  moment  at  which  the  latter  obtains  possession 
of  the  port  to  which  the  property  belongs.  Lord  Stowell 
ruled  otherwise. 

He  refers  to  the  Danckebaar  Africaan*  The  headnote 
in  that  case  covers  the  point.  It  is  : 

Property  sent  from  a  hostile  colony  cannot  change  its 
character  in  transitu ,  although  the  owners  become  British 
subjects  by  capitulation  before  capture. 

In  this  case  the  only  contention  would  be  that  Arnhold, 
Karberg  &  Co.  became  Japanese  by  the  capture  of  Tsingtau 
by  the  Japanese,  or  else  neutral — Chinese — as  the  result 
of  the  recession  of  the  place  to  China.  The  principle,  it  is 
submitted,  is  that  the  capture  has  no  effect  in  prize  law, 
until  it  is  followed  by  a  formal  cession  or  ripens  by  the 
lapse  of  time. 

The  President  :  Who  do  you  say  owned  the  goods  at  the 
time  of  the  seizure  ? 

Mr.  Case  :  Arnhold,  Karberg  &  Co. 

The  President  :  Then  we  need  not  trouble  about  the 
national  character  of  Kalin  &  Kahn  ? 

Mr.  Case  :  The  seizure  was  after  effective  occupation, 
which,  I  am  instructed,  took  place  on  November  7  or 
November  9,  when  the  goods  were  upon  the  sea.  The  ship 
arrived  on  the  12tli. 


*  (1798),  1  Ch.  Rob.  107;  1  E.P.C.  74. 
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JUDGMENT. 

The  President  (The  B/iglit  lion.  Sir  Samuel  Evans)  : 
I  think  that  at  the  time  of  seizure  this  firm  had  not  been 
divested  of  their  enemy  character  and  the  goods  had  not 
ceased  to  be  enemy  goods.  As  they  have  been  sold,  I 
condemn  the  proceeds.  The  Bank  may  have  an  extended 
time  for  appeal  as  desired. 


COUNSEL 

For  the  Crown . T.  H.  T.  Case. 

SOLICITOR 

For  the  Crown . The  Treasury  Solicitor 

for  the  Procurator-General . 
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British  Steamship 

46  NINGCHOW.”  9,021  Tons  (Gross). 

(Part  Cargo  Ex.) 

(H.  L.  Allen,  Master.) 

• 

Owners :  China  Mutual  Steam  Navigation  Co.,  Ltd. 

(A.  Holt  &  Co.) 


This  case  is  also  reported 

[1916]  P.  221.  31  T.  L.  R.  470. 

115  L.  T.  554.  1  Brit.  &  Col.  Prize  Cases,  288. 


British  Ship — Enemy  Cargo — Japanese  Pledgees — Default  of 
Pledgors — Sale  by  Pledgees — Subsequent  Seizure — Release. 

Goods  consigned  by  German  vendors  to  a  British  firm  were 
pledged  to  a  Japanese  bank.  The  war  having  broken  out,  the 
consignees  refused  to  take  delivery,  and  the  bank  thereupon 
entered  into  a  contract  to  sell  the  goods  -to  British  purchasers, 
and  the  goods  were  subsequently  seized  by  the  Crown.  The 
Court  held  that  as  at  the  time  of  seizure  there  had  been  default 
on  the  part  of  the  pledgors  and  the  pledgees  had  rightfully 
exercised  their  power  of  sale,  the  pledgors  had  ceased  to  be  the 
owners  of  the  goods,  which  were  no  longer  liable  to  seizure. 

Mr.  Butler  Aspinall,  K.C.,  for  the  Crown,  asked  for 
the  condemnation  of  several  parcels  of  cargo  carried  in 
the  steamship  Ningchow ,  which  sailed  from  Chinese  ports 
to  Liverpool  and  Glasgow.  One  was  a  consignment  of  oak 
logs  by  Messrs.  Bergmann,  a  German  firm  in  China,  which 
was  seized  at  Glasgow  on  September  14.  Other  parcels 
consisted  of  brass  ingots,  vegetable  tallow,  and  cotton 
waste,  seized  at  Liverpool. 
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In  regard  to  the  oak  logs  and  the  brass  ingots  the 
Yokohama  Specie  Bank  had  put  in  a  claim,  and  the 
Deutsche  Bank,  of  Berlin,  had  made  a  claim  in  respect  of 
the  cotton  waste.  But,  inasmuch  as  the  cases  were 
similar  to  that  of  the  Odessa  *  the  claimants  desired  to 
await  the  result  of  the  appeal  in  that  case.  The  ingots  and 
cotton  waste  were  shipped  by  the  German  firm  of 
Schnabel,  Gaumer  &  Co.,  from  China,  and,  according  to 
the  bills  of  lading,  their  declared  destination  was 
Hamburg.  The  oak  logs  were  the  property  of  Messrs. 
Muller  &  Co.,  of  Hamburg.  These  goods  were  all  the 
property  of  alien  enemies  and,  subject  to  the  decision 
in  the  Odessa  appeal,  should  be  condemned. 

In  reply  to  the  President,  Mr.  H.  M.  Paul  said  he 
appeared  for  the  Deutsche  Bank,  who  were  carrying  on 
business  in  this  country  under  Royal  licence. 

The  President  :  How  did  you  enter  an  appearance  ? 

Mr.  Paul  :  In  the  ordinary  way. 

The  President  :  As  alien  enemies  or  as  a  British 
company  ? 

Mr.  Paul  :  We  entered  an  appearance  as  agents  of  the 
Deutsche  Bank  carrying  on  business  here  under  Royal 
licence. 

Mr.  Aspinall  said  that  the  real  fight  was  in  regard 
to  the  vegetable  tallow.  There  was  a  contract  entered 
into  between  an  English  firm,  Macandrew,  Morland  &  Co., 
and  Schnabel,  Gaumer  &  Co.,  of  China  and  Hamburg,  by 
which  the  former  were  to  have  received  the  goods.  Messrs. 
Macandrew,  Morland  &  Co.,  however,  subsequently  wrote 
that  if  the  Prize  Court  decided  that  they  could  take  them 

*  (1914),  ante,  Vol.  I.,  p.  301 ;  affirmed  on  appeal,  November  11,  1915, 
ante,  Vol.  II.,  p.  405. 
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they  would  do  so,  but  that  they  were  not  going  to  run 
the  risk  of  seven  years’  penal  servitude. 

The  Yokohama  Specie  Bank,  who  were  the  pledgees, 
then  proceeded  to  sell  the  goods  to  Messrs.  Thornett  & 
Fehr,  of  London,  who  were  the  alleged  vendees.  The 
claim  was  that  the  bank  were  holders  of  the  bill  of  lading, 
but  he  submitted  that  they  were  not  entitled  to  sell  the 
goods  to  Thornett  &  Fehr,  as  they  were  lawful  prize. 
Moreover,  Thornett  &  Fehr  were  not  the  vendees  of  the 
goods,  but  were  only  acting  as  brokers  and  receiving  a 
commission  of  1  per  cent.  Apart  from  the  question  of 
the  right  of  the  bank  to  sell,  there  could  not  be  any 
reasonable  doubt  that  this  property  was  in  the  German 
firm . 


Mr.  Douglas  McGarel  Hogg,  for  the  Yokohama  Specie 
Bank  and  Messrs.  Thornett  &  Fehr,  said  that  the  bank 
sold  before  any  seizure  was  made  by  the  Crown.  Once 
they  had  exercised  their  rights  as  pledgees  and  did'  in 
fact,  sell,  they  deprived  the  German  subjects  of  any 
right  they  had  in  these  goods.  Therefore,  when  the 
seizure  took  place  the  property  had  already  passed  from 
the  enemy  to  the  British  subjects.  The  real  claimants 
consequently  were  Thornett  &  Fehr,  and  their  claim  was 
a  good  one. 

The  President  :  Your  burden  is  to  show  that  the  goods 
seized  ceased  to  belong  to  Schnabel,  Gaumer  &  Co. 

Mr.  Hogg  said  he  thought  he  had  done  so,  as  there 
was  default. 


Mr.  Aspinall  admitted  that  there  was  default.  The 
question  was  whether,  on  the  documents  as  they  stood, 
it  could  be  said  that  this  property  effectively  passed  to 
Thornett  &  Fehr. 


Steamship  “  Ningchow.” 


Mr.  Hogg  said  that  the  President  in  his  judgment  in 
the  Cape  Corso*  observed  : 

There  is  one  other  matter  to  mention  relating  to  the 
second  case,  lest  it  may  be  thought  that  it  has  been 
overlooked.  Counsel  for  Brandt’s  Sons  &  Co.  contended 
that  in  regard  to  part  of  the  cargo  claimed,  namely,  2834 
logs,  both  Kiipper  and  his  guarantors,  the  Bheinische 
Creditbank  Filiale  Karlsruhe,  had  before  the  outbreak  of 
hostilities  and  capture  refused  to  take  up  the  bills  of  lading, 
and  that  thereupon  the  pledgees  could  have  sold. 

Even  if  the  fact  of  refusal  were  established,  it  is  clear 
that,  until  the  pledgees  did  sell,  the  general  property  in  the 
goods  remained  in  the  owners,  who  had  at  any  time  the 
right  to  redeem. 

In  this  case  there  was  a  default,  and  the  pledgees  had 
sold  the  goods  to  Thornett  &  Fehr. 

Mr.  Aspinall  said  that  in  the  correspondence  the  bank 
had  treated  Thornett  &  Fehr  as  the  selling  brokers.  At 
present  there  was  no  evidence  that  Thornett  &  Felir  were 
not  the  selling  brokers,  and  in  the  contract  relied  upon 
by  the  claimants  for  establishing  their  claim  to  the  goods, 
brokerage  was,  in  fact,  provided  for.  His  submission, 
therefore,  was  that  the  documents  clearly  proved  that 
Thornett  &  Fehr  were  not  vendees,  but  brokers,  and  that 
the  property  had  never  passed  from  the  Germans. 

Mr.  Hogg  called  Mr.  R.  J.  D.  Roff,,  who  stated  in 
evidence  that  he  was  market  clerk  and  departmental 
manager  to  Messrs.  Thornett  &  Fehr,  who  were  merchants 
and  produce  brokers.  The  tallow  was  bought  by  his  firm 
as  principals.  They  did  not  act  in  the  matter  as  brokers. 
Ten  tons  of  the  tallow  were  appropriated  to  fulfil  a 
contract  entered  into  with  a  firm  at  Catania,  Sicily,  and 
the  remaining  15  tons  to  fulfil  a  contract  with  another 
firm  at  the  same  place.  The  1  per  cent,  which  appeared 
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*  (1914).  ante,  Yol.  1.,  301,  at  p.  330. 


100 


Lloyd’s  Reports  of  Prize  Cases. 


1915 
June  2. 


Steamship 

“Ningchow.” 

Argument. 


on  the  contract  entered  into  between  the  bank  and  his  firm 
was  a  trade  discount  and  not  a  commission.  It  had 
nothing  to  do  with  brokerage  at  all.  In  fact,  his  firm 
made  a  profit  of  about  15s.  per  ton  on  the  re-sale. 

Mr.  Hogg  then  submitted-  that  the  evidence  and  the 
documents  which  had  been  put  in  clearly  established  that 
Thornett  &  Felir  were  principals  in  the  transaction.  The 
purchase  from  the  bank  was  a  purchase  f.o.b.  Liverpool. 
The  sales  to  the  Catania  firms  were  sales  c.i.f.  Thornett 
&  Fehr  were  the  only  persons  responsible  for  arranging 
for  freight,  insurance,  &C.,  and  they  were  acting  clearly 
as  principals.  On  October  21  Thornett  &  Fehr  instructed 
the  bank  to  deliver  the  goods  to  the  Liverpool  Ware¬ 
housing  Company,  and  the  bank  instructed  the  company 
to  hold  them  to  the  order  of  Thornett  &  Fehr.  One  could 
not  have  a  more  complete  appropriation.  If  the 
warehousemen  had  refused  to  give  up  the  goods  Messrs. 
Thornett  &  Fehr  could  have  successfully  sued  them ;  they 
were  bailees  for  Thornett  &  Fehr  only.  On  October  21 
the  claimants  were  in  full  possession  of  the  property  in 
the  goods,  and  they  were  the  only  persons  interested  in 
them. 

The  President  :  Does  the  pledgee  require  to  do 
anything  more  than  to  enter  into  a  valid  contract?  The 
pledgor  could  not  then  redeem.  If  he  tried,  the  answer 
of  the  pledgee  would  be,  “  I  have  entered  into  a  bona  fide 
contract  to  sell.” 

Mr.  Aspinall  said  he  appreciated  the  force  of  that 
observation.  He  thought,  however,  that  the  proposition 
which  his  Lordship  had  put  forward  as  to  the  rights  of 
pledgees  had  never  been  given  effect  to.  The  cases  that 
had  always  arisen  were  where  the  pledgee  had  entered  into 
a  contract  and  also  disposed  of  the  goods. 
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ibi 


The  President  referred  to  a  passage  in  the  judgment 
of  Cotton,  L.J.,  in  Ex  parte  Official  Receiver,  In  re 
Morritt.* 

Mr.  Aspinall  said  that  although  the  vendor  was 
intending  to  sell,  and  to  pass  the  property,  it  might  be 
that  something  would  happen  which  put  it  out  of  his 
power  to  give  effect  to  his  contract.  There  might  be  a  fire ; 
there  might  be  an  exercise  by  the  Crown  of  a  right  of 
seizure,  and  it  looked  as  if  provision  for  such  a 
contingency  had  been  made  in  this  contract,  because  the 
goods  were  to  lie  at  the  risk  of  the  sellers  until  delivered. 
In  these  circumstances,  could  it  be  said  that  a  vendor 
avIio  had  entered  into  a  contract  of  sale  had  broken  his 
contract  of  sale  ?  In  other  words,  there  was  not  a  final 
and  complete  sale,  and  the  property  in  the  goods  had 
not  passed  to  the  claimants. 

The  contract  had  never  been  given  effect  to,  because 
the  Customs  authorities  intervened.  The  contract  was 
to  put  the  goods  free  on  board,  and  that  contract  had 
not  been  carried  out.  There  had  been  no  appropriation 
in  accordance  with  its  terms. 

The  President  asked  if  he  had  to  decide  as  between 
the  bank  and  Thornett  &  Fehr. 

Mr.  Hogg  :  No,  my  Lord,  I  appear  for  both. 

The  President  :  Suppose  I  order  the  release  of  the 
goods,  to  whom  shall  I  order  their  release  ? 

Mr.  Hogg  :  To  Thornett  &  Fehr. 

The  President  :  Is  the  bank  willing  ? 

Mr.  Hogg  :  Yes. 

The  President  :  This  is  a  matter  which  I  think  I  had 
better  consider  before  I  finally  determine  the  rights  of 

*  (1886),  18  Q.B.D.,  222.  at  p.  232,  cited  in  the  judgment  of  the 
President,  infra. 
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June  2‘  the  1334  brass  ingots,  and  the  40  bales  of  cotton  yarn 
Steamship  waste,  I  decree  their  condemnation  as  lawful  prize. 

“Ningchow.” 

_  Leave  to  appeal  was  given  to  both  the  Deutsche  Bank 

Argument.  and  the  Yokohama  Bank  in  respect  of  the  condemned 
goods,  the  time  for  appealing  being  extended  till  after 
the  decision  of  the  Privy  Council  in  the  Odessa ,  and  the 
security  for  costs  in  each  instance  being  fixed  at  £250. 


JUDGMENT. 

1915  The  President  (The  Right  Eon.  Sir  Samuel  Evans)  : 

- — —  The  subject-matter  of  this  claim  consists  of  233  packages 

judgment.  ^  green  vegetable  tallow,  which  formed  part  of  the  cargo 
laden  on  the  s.s.  Ningchow ,  of  Liverpool.  This  part  of 
the  cargo  was  seized  by  the  officers  of  H.M.  Customs 
at  the  port  of  Liverpool  on  October  29,  1914.  The 
claimants  are  the  Yokohama  Specie  Bank,  Ltd.,  of  7, 
Bishopsgate,  in  the  City  of  London,  subject’s  of  his 
Majesty  the  Emperor  of  Japan ;  and  Thornett  &  Fehr, 
of  Baltic  House,  in  the  City  of  London,  tallow  brokers, 
subjects  of  His  Majesty  the  King  of  this  realm. 

The  goods  were  shipped  at  Hankow  before  the  war, 
and  were  consigned  to  subjects  of  the  German  Empire. 
The  vessel  in  which  they  were  laden  arrived  in  the  port 
of  Liverpool  on  August  17,  1914. 

The  Yokohama  Bank  were  indorsees  and  holders  of  the 
bills  of  lading  representing  the  goods  at  the  time  of  the 
shipment,  and  at  the  time  of  their  arrival  at  Liverpool, 
and  were  at  all  material  times  up  to  the  contracts  of  sale 
of  October  14  and  22,  1914,  hereinafter  referred  to,  the 
pledgees  of  the  goods,  in  respect  of  advances  amounting 
to  about  £660  made  upon  the  security  of  their  pledge. 
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These  advances  had  been  made  before  the  commencement 
of  the  war.  The  rights  of  the  bank  have,  therefore,  to  be 
regarded  upon  principles  applicable  to  ante-bellum 
conditions,  as  nothing  happened  subsequently  which 
affected  these  rights. 

The  pledgors  were  enemy  subjects — Messrs.  Schnabel, 
Gaumer  &  Co. 

The  enemy  subjects  had  contracted  to  sell  the  goods 
to  a  British  firm  (Messrs.  Macandrew,  Morland  &  Co.), 
who  declined  to  take  up  the  documents  representing  the 
goods,  or  to  take  delivery  of  the  goods  themselves  after 
the  declaration  of  war,  from  enemy  subjects. 

Thereupon  the  bank,  as  pledgees,  proceeded  to  deal 
with  the  goods.  It  was  admitted  by  counsel  for  the  Crown 
that  the  enemy  subjects,  who  were  the  pledgors  to  the 
bank,  were  in  default,  and  that  the  bank  as  pledgees,  by 
reason  of  such  default,  and  after  the  requisite  notice  to 
their  pledgors,  became  entitled  to  exercise  their  power  of 
sale,  in  order  to  make  the  pledge  effective  before  the  goods 
were  seized  as  prize. 

The  bank  accordingly,  in  exercise  of  their  rights  as 
pledgees,  entered  into  two  contracts  of  sale  with  Messrs. 
Thornett  &  Fehr,  dated  respectively  October  14  and  22, 
1914,  whereby  they  contracted  to  sell  the  goods  in  question 
to  Thornett  &  Fehr  on  the  terms  set  out  in  the  written 
contracts. 

Counsel  for  the  Crown  contended  (1)  that  Thornett  & 
Fehr  were  not  real  purchasers,  but  only  brokers  acting 
on  behalf  of  the  bank ;  and  (2)  that,  even  if  they  were  the 
purchasers,  the  property  in  the  goods  had  not  passed  to 
them;  and  that,  notwithstanding  the  contracts  of  sale, 
the  goods  remained  confiscable  as  enemy  property 
belonging  to  the  pledgors. 

As  to  the  first  contention,  I  was  satisfied  upon  the 
evidence,  and  find  as  a  fact,  that  Thornett  &  Fehr  were 
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not  acting  as  brokers,  but  as  principals.  Upon  the  second 
contention,  arguments  were  addressed  to  the  Court  that, 
according  to  the  law  applicable  to  the  sale  of  goods,  the 
property  in  the  goods  had  not  at  the  time  of  their  seizure 
passed  to  the  intending  purchasers,  and  that  the  goods 
still  remained  the  property  of  the  enemy  subjects,  not¬ 
withstanding  their  pledge  to  the  bank  and  the  action  the 
bank  took. 

In  my  view,  the  inquiry  as  to  whether  the  property  in 
the  goods  had  so  passed  is  irrelevant  upon  the  question 
which  has  to  be  determined  in  this  case,  which  is  whether 
the  goods  belonged  to  enemy  subjects  at  the  time  of  the 
seizure. 

The  rights  of  a  pledgee  have  been  succinctly  stated  in 
the  judgment  of  Cotton,  L.J.  (which  was  the  joint 
judgment  of  the  Lord  Justice  himself  and  of  Lindley  and 
Bowen,  L.JJ.),  in  the  case  of  Ex  parte  Official  Receiver, 
In  re  Morritt,*  in  this  passage  : 

A  contract  of  pledge  carries  with  it  the  implication 
that  the  security  may  be  made  available  to  satisfy  the 
obligation,  and  enables  the  pledgee  in  possession  (though 
he  has  not  the  general  property  in  the  things  pledged,  but 
a  special  property  only)  to  sell  on  default  in  payment  and 
after  notice  to  the  pledgor,  although  the  pledgor  may 
redeem  at  any  moment  up  to  sale. 

As  I  have  before  said,  it  was  admitted  by  counsel  for 
the  Crown  that  in  this  case  there  was  default  by  the 
pledgors,  and  that  notice  had  been  given  by  the  pledgees 
before  they  entered  into  the  contracts  for  sale.  In  short, 
it  was  admitted  that  the  pledgees  were  entitled  to  exercise 
their  power  of  sale. 

I  think  that  the  phrase  in  Cotton,  L.J.’s,  judgment, 
that  the  pledgor  may  redeem  “  at  any  moment  up  to  sale," 
means  at  any  moment  up  to  the  time  of  the  exercise  by 

*  *  (1886),  18  Q.B.D,  222,  at  p.  232. 
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the  pledgee  of  liis  power  of  sale  by  entering  into  a  valid 
contract  for  sale. 

The  right  of  the  enemy  pledgors  to  redeem  had,  there¬ 
fore,  been  lost  to  them,  and  accordingly  they  ceased 
to  be  in  any  sense  the  owners  of  the  pledged 
goods  wdien  the  bank  contracted  to  sell,  apart  entirely 
from  any  question  which  might  exist  as  between  the  sellers 
(the  pledgees)  and  their  purchasers,  whether,  according 
to  the  law  of  the  sale  of  goods,  the  property  remained  in 
the  sellers  or  had  passed  to  the  purchasers. 

In  the  view  I  take  of  the  case  it  is  unnecessary  to 
deal  with  the  facts  relating  to  the  orders  to  the  warehouse¬ 
men  to  hold  the  goods  for  the  purchasers. 

I  hold  that  when  the  contracts  for  sale  of  October  14 
and  22  were  made  the  enemy  pledgors  had  ceased  to  be 
the  owners  of  the  goods  which  were  subsequently  seized. 

'  These  goods  were,  therefore,  not  subject  to  seizure  as 
enemy  goods. 

The  bank  and  the  purchasers  from  them  make  common 
cause,  and  the  bank  assent  to  the  claim  of  their  purchasers. 

I  decree,  accordingly,  that  the  goods  in  question  be 
released  to  the  claimants,  Messrs.  Thornett  &  Fehr. 


1915 
June  4. 
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COUNSEL 


For  the  Crown  ...  ...  ...  Butler  Aspinall,  K.C. 

H.  C.  8.  Dumas. 

E.  G.  Trehern  ( for  G.  Langton, 
serving  with  H.M.’s  Forces). 

For  the  Yokohama  Specie 
Bank  and  Messrs.  Thornett  & 

Fehr  . D.  McGarel  Hogg. 


For  the  Deutsche  Bank 


TT.  M.  Paul. 
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For  the  Crown . The  Treasury  Solicitor 

for  the  Procurator-General. 


For  the  Yokohama  Specie 
Bank  and  Messrs.  Thomett  & 

Fehr  . Grosley  &  Burn. 

...  Rheder  Sc  Biggs. 


For  the  Deutsche  Bank 
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Norwegian  Steamship 

“  KIM.” 

5,857  Tons  (Gross). 

(T.  Toegersen,  Master ). 

Owners  :  Damsk.-A/S  Kim  (P.  Johannessen). 


The  cases  of  the  following  Vessels  were  included : 

66  ALFRED  NOBEL,”  Norwegian  Steamship. 

4,769  Tons  (Gross).  (J.  Bjornebo,  Master.) 
Owners :  Dampsk.-A/S  Concordia  (B.  Hanssen). 

“  BJORNSTJERNE  BJORNSON,” 

Norwegian  Steamship,  5,268  Tons  (Gross). 

(J.  S.  Reinertsen,  Master.) 

Owners :  Aktiesselskabet  Bjornstjerne  Bjornson 
(V.  Torkildsen). 

66  FRIDLAND,”  Swedish  Steamship,  4,960  Tons  (Gross). 
(C.  Svensson,  Master.) 

Owners  :  Angfartygs  Aktiebolaget  Tirfing  (A. 
Brostrom  &  Son). 


This  case  is  also  reported 

[1915]  P.  215.  113  L.  T.  1064. 

85  L.  J.  P.  38.  60  S.  J.  9,  26. 

1  Brit.  &  Col.  Prize  Cases,  405.  32  T.  L.  R.  10. 

13  Asp.  M.  C.  178. 


Neutral  Ships — Voyage  from  America  to  Copenhagen — Neutral 
Shippers — Absolute  and  Conditional  Contraband  ( Rubber ,  Food¬ 
stuffs  and  Hides ) — Bills  of  Lading  “  to  Order  ” — False  Description 
in  Manifest — Continuous  Voyage — Ultimate  Destination  to 
Germany — Declaration  of  London ,  Art.  35 — Orders  in  Council 
of  Avgust  20  and  October  29,  1914 — Evidence — Facts  Elicited  in 
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other  Cases — Matters  of  Public  Reputation — Lump  Sum  Fixed 
as  Security. 

The  doctrine  of  continuous  voyage  in  relation  to  contraband 
has  become  part  of  the  law  of  nations,  both  as  regards  ulterior 
carriage  by  sea  and  ulterior  transport  by  land.  If  goods  of  a  con¬ 
traband  kind,  though  consigned  to  a  neutral  port,  are  not  intended 
for  importation  into  the  common  stock  of  the  neutral  country, 
but  have  an  ultimate  enemy  destination,  they  are  liable  to  be 
treated  as  contraband. 

In  determining  whether  the  goods  have  an  ultimate  enemy 
destination,  the  fact  that  they  are  consigned  “  to  order  or 
assigns  ”  is  a  circumstance  of  suspicion,  though  not  conclusive. 
In  the  absence  of  satisfactory  evidence  for  the  shippers,  it  is 
sufficient  that  there  is  a  highly  probable  hostile  destination.  A 
Prize  Court  is  not  limited  by  the  strict  rules  of  evidence  which 
bind  our  municipal  courts;  it  recognizes  well-known  facts  which 
have,  come  to  light  in  other  cases,  or  are  matters  of  public 
reputation. 

Four  neutral  vessels  sailed  from  New  York  to  Copenhagen 
between  October  20  and  November  11,  1914,  carrying  quantities 
of  foodstuffs  which  largely  exceeded  the  total  annual  quantities 
imported  into  Denmark  before  the  war.  They  were  all  consigned 
to  the  order  of  the  shippers  or  their  agents.  Foodstuffs  had  been 
declared  to  be  conditional  contraband.  A  small  portion,  which 
the  Court  was  satisfied  had  been  sold  to  bona-fide  purchasers  in 
Denmark,  was  released.  As  regards  the  bulk  (which  was  claimed 
by  the  shippers),  the  Court  came  to  the  conclusion  in  the 
circumstances  that  Copenhagen  was  not  the  real  place  of  delivery, 
but  that  at  the  time  of  capture  the  goods  were  on  their  way  to 
German  territory  and  intended  for  the  use  of  the  German 
Government  or  their  naval  or  military  forces;  and  even  if  this 
conclusion  were  only  correct  as  to  a  substantial  portion  the  whole 
would  be  affected,  as  contraband  articles  contaminate  the  whole 
cargo  belonging  to  the  same  owners.  Accordingly  all  these  goods 
were  condemned. 

Devices  intended  to  deceive  and  to  hamper  belligerents  in 
their  right  of  search  for  contraband  wall  weigh  heavily  against  the 
parties  resorting  to  them,  when  any  presumption  or  inferences 
are  to  be  considered. 

Two  of  the  vessels  carried  consignments  of  rubber,  which  was 
falsely  described  as  “  gum  "  in  the  manifests.  Where  the  con¬ 
signees  in  Denmark  were  bona-fide  purchasers  who  had  taken  no 
part  in  the  deception  and  intended  to  resell  the  rubber  in  Scan¬ 
dinavia,  the  Court  released  the  goods.  Other  parcels  claimed 
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by  the  shippers  were  condemned  as  absolute  contraband  on  the 
way  to  Germany.* 

A  consignment  of  hides,  claimed  by  .Danish  consignees  who 
were  found  to  be  merely  intermediaries  between  the  sellers  and 
their  house  in  Germany,  was  condemned  as  conditional  contraband. 

This  case  is  remarkable  as  being  the  first  in  which 
an  English  Prize  Court  has  had  an  opportunity  of 
dealing  with  the  doctrine  of  continuous  voyage,  or 
ultimate  destination,  in  relation  to  contraband  goods. 
It  is  unique  as  regards  the  length  of  the  hearing,  the 
argument  lasting  14  days;  and  the  aggregate  value 
of  the  cargoes  seized  was  probably  greater  than  that  of 
the  goods  involved  in  any  previous  case. 

The  case  arose  out  of  the  seizure  of  four  neutral 
ships  which  left  New  York  between  October  20  and 
November  11,  1914,  with  large  consignments  of  foodstuffs. 
The  bulk  of  the  foodstuffs  was  claimed  by  the  American 
shippers  as  their  property,  but  a  portion  was  claimed 
by  parties  in  Copenhagen,  who  alleged  that  they  were 
purchasers. 

The  Kim  and  Fridland  also  carried  a  large  quantity 
of  rubber,  described  in  the  manifests  and  bills  of  lading 
as  “  gum,”  and  the  Kim  had  also  on  board  99  bales  of 
hides.  Two  consignments  of  rubber  were  claimed  by 
J.  Ullmann  &  Co.,  of  Copenhagen,  Mr.  Ullmann  being 
a  Swiss,  who  when  the  war  broke  out  was  carrying  on 
business  at  Hamburg.  The  remainder  of  the  rubber  was 
claimed  by  the  shipper,  W.  T.  Baird.  The  hides  were 
claimed  by  Marcus  &  Co.,  merchants  in  Copenhagen. 
The  different  claims  are  set  out  seriatim  in  the  judgment 
of  the  President,  in  which  also  the  facts  relating  to 
each  claim  are  stated  in  detail.  Consequently  it  has  been 
possible  to  omit  much  of  the  documentary  evidence,  and 

*  An  appeal  by  the  shipper  of  the  condemned  parcels  of  rubber  was 
dismissed  on  the  ground  that  they  had  not  made  out  their  title  to  the  goods  ; 

post,  p.  381. 
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of  the  arguments  of  Counsel  as  to  the  inferences  of 
fact  to  be  drawn  therefrom. 

The  Crown  claimed  the  condemnation  of  all  the  goods 
on  the  ground  that  their  ultimate  destination  was 
Germany,  and  that  as  regards  those  goods  which  were 
only  conditional  contraband  there  was  sufficient  evidence 
that  they  were  destined  for  the  use  of  the  German 
Government  or  of  its  naval  or  military  forces.  An 
additional  ground  on  which  the  Crown  claimed  the 
condemnation  of  the  goods  was  fraud  on  the  part  of  the 
consignors  in  the  setting  up  of  bogus  neutral  consignees 
and  the  underlying  pretence  that  the  goods  were  not  going 
to  the  enemy.  Another  ground  of  fraud  set  up  in  the 
case  of  the  rubber  was  its  misdescription  as  “  gum.” 

It  was  finally  arranged  that  the  question  whether  the 
vessels  were  liable  to  condemnation  should  stand  over 
until  the  fate  of  the  goods  had  been  decided. 


1015 
July  12. 


Steamships 
“  Kim,” 
‘‘Alfred 
Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 

Argument. 


Before  the 
Right  Hon. 
Sir  Samuel 
Evans, 
President  of 
the  Probate, 
Divorce,  and 
Admiralty 
Division. 


The  Attorney- General  ( The  Right  Hon.  Sir  Edward 
C arson ,  K.C. ,  M.P.)  :  My  Lord,  I  appear  on  behalf  of  the 
Procurator-General  in  this  case  of  the  Kim.  There  are 
also  in  the  list  the  cases  of  the  Alfred  Nobel,  the 
Bjornstjerne  Bjornson,  and  the  Fridland ;  and  it  will  be 
more  convenient  if  these  cases  are  tried  together.  There 
may  be  some  distinctions  as  regards  some  of  them,  but 
the  main  points  are  the  same  as  regards  each ;  and  as 
regards  the  claimants  and  the  nature  of  the  cargo  they 
are,  with  some  minor  exceptions,  the  same.  In  all  these 
cases  the  ships  were  attempting  to  bring  cargoes  to 
Copenhagen,  and  there  were  some  38  other  ships,  which 
I  think  are  also  in  Court,  in  which  practically  the 
same  claimants  and  the  same  kinds  of  cargoes  are 
involved.  What  really  has  been  attempted  in  these  cases 
is  that,  on  the  war  breaking  out,  Copenhagen  was  turned 


Steamship  “  Kim.” 


171 


into  a  depot  for  the  feeding  of  the  enemy’s  troops  and 
garrisons  all  along  the  coast  of  the  Baltic.  The  Germans 
were  unable  to  carry  on  their  trade,  as  before,  from 
Hamburg  or  from  Stettin,  and  the  trade  which  was 
stopped  there  was  practically  diverted  to  Copenhagen  with 
the  view  to  it  being  said  that  these  are  cases  of  neutrals 
in  America  dealing  with  this  neutral  port  by  neutral  ships. 
Of  course,  there  is  easy  internal  communication  by  going 
across  from  Copenhagen,  and  coming  down  by  Schleswig- 
Holstein,  and  there  is  also  easy  communication  by  sea 
from  Copenhagen  to  these  various  places  like  Stettin 
and  Liibeck,  at  which,  since  the  war  broke  out,  a  very 
large  trade  between  the  Scandinavian  countries  and 
Germany  has  been  instituted.  Copenhagen  is  a  place 
with  a  population  of  under  half  a  million,  and  Denmark 
has  a  population  of  about  2|  millions.  There  will  be 
evidence  of  the  different  German  forces  which  were  kept 
from  time  to  time  in  these  various  places  along  the  Baltic, 
and  some  evidence,  at  all  events,  of  the  fortifications ;  but 
the  case  for  the  Crown  is  that  as  regards  all  these  ships 
that  were  going  to  Copenhagen,  the  shippers  were  using 
Copenhagen  for  the  purposes  of  a  depot. 

The  cargoes  on  the  ships  were  mainly  foodstuffs  and 
hog  produce  coming  from  the  great  meat  factories  in 
America,  which  they  call  the  “  Six  Big  Men.”  Having 
regard  to  the  population  of  Scandinavia  the  cargoes  were 
enormous,  and  I  do  not  really  think — although  apparently 
there  is  some  suggestion  that  some  of  these  cargoes  were 
for  the  population  of  Denmark,  or  for  the  Scandinavian 
countries  generally — that  it  will  be  contended  that  they 
were  not  intended  for  importation  eventually  into 
Germany.  As  regards  the  meat  portion  of  the  cargoes 
there  are  six  main  claimants.  They  are  the  Cudahy 
Packing  Co.,  Morris  &  Co.,  Armour  &  Co.,  Sulzberger 
&  Sons  Co.,  G.  H.  Hammond  &  Co.,  and  Swift  &  Co. 
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Steamships 
“  Kim,” 

“Alfred 

Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 

Argument. 


The  Kim  sailed  on  November  11,  1914,  from  New  York 
for  Copenhagen,  and  she  was  detained  on  November  28, 
1914.  There  were  159  bills  of  lading.  She  was  brought 
into  Falmouth.  The  Alfred  Nobel  sailed  on  October  20, 
1914,  and  was  detained  on  November  5;  she  had  136  bills 
of  lading.  The  Bjornstjerne  Bjornson  sailed  on 
October  27,  1914,  and  was  detained  on  November  11,  and 
she  had  231  bills  of  lading.  The  Fridland  sailed  on 
October  28,  1914,  was  detained  on  November  10,  and  had 
99  bills  of  lading.  All  these  ships  were  under  time 
charter  to  a  company  called  the  Gans  Company,  which 
is  registered  as  an  American  company.  Gans  is  mainly 
the  owner,  and  he  is  a  German.  The  owners  of  the  ships 
do  not  seem  to  have  had  anything  to  do  with  the 
particular  transactions ;  but,  of  course,  it  is  against  the 
ship  and  the  cargo  that  we  go,  and  not  against  a  particular 
individual.  We  ask  that  all  these  steamers  shall  be 
condemned,  for  carrying  contraband  amounting  to  some¬ 
thing  like  90  per  cent,  of  the  whole  of  the  cargo. 


The  President  :  Conditional  contraband  ? 


The  Attorney -General  :  Conditional  contraband.  The 
contraband  was  mainly  hog  produce  and  other  foodstuffs,* 
but  on  board  the  Kim  and  the  Fridland  there  was  also 
a  quantity  of  rubber.  Before  the  Kim  sailed,  by  the 
Proclamation  of  October  29,  f  rubber  had  become  absolute 
contraband.  Under  a  Proclamation  of  September  21,+ 
it  was  first  made  conditional  contraband.  The  Fridland 
sailed  on  the  28th,  the  day  before  the  Proclamation  of 
October  29,  which  was  officially  notified  to  the  American 
Ambassador  upon  October  30,  and  was  published  in  New 
York  on  November  2. 

The  rubber  on  both  these  vessels  was  falsely  and 

*  Foodstuffs  were  declared  contraband  by  a  Proclamation  of  August  4. 
Manned  of  Emergency  Legislation,  p.  108. 

t  Ibid.,  Supplement  2.  p.  52. 


X  Ibid.,  p.  111. 
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purposely  misdescribed  as  “  gum.”  We  claim  the  con¬ 
demnation  of  the  ship,  and  we  claim  the  condemnation 
of  that  portion  of  the  cargo  upon  the  ground  of  this  false 
description  of  the  rubber.  Although  the  claimants  do 
try  to  make  a  point  that  “  gum  ”  means  rubber,  and 
“  rubber  ”  means  gum,  I  do  not  think  your  Lordship 
will  have  any  doubt  upon  that  point,  and  in  addition 
to  saying  that  the  false  papers  justify  the  condemnation 
of  the  ship,  we  ask  your  Lordship  to  draw  the  conclusion 
that  under  the  circumstances  the  destination  was  not  an 
innocent  destination.  The  first  thing  to  be  observed  about 
the  cargoes  from  these  six  big  factories  is  that  they  were 
in  nearly  all  cases  consigned  “  to  order,”  and,  therefore, 
the  property  would  remain,  prima  facie  at  all  events,  in 
the  consignees,  which  throws  on  them  the  onus  of  showing 
that  the  goods  were  destined  for  the  place  for  which  they 
purported  to  be  destined.  The  bulk  of  the  cargoes  was 
lard  of  two  kinds — refined  lard,  which  is  commonly  used 
as  a  substitute  for  butter  in  Germany,  and  another  kind, 
steam  lard,  which  is  extensively  used  for  the  making  of 
German  army  rations,  and,  so  far  as  we  can  ascertain, 
the  only  substantial  sale  for  that  is  in  Germany.  There 
was  also  fat  bacon — sometimes  called  fat  backs — consist¬ 
ing  of  large  slabs  of  solid  fat  with  no  lean  and  no  bone. 
Then  there  were  cases  used  for  the  coverings  of  sausages, 
and  beef  cases  which  were  used  in  the  making  of  German 
sausages.  There  was  oleo  stuff,  which  is  used  only 
in  the  making  of  margarine,  and  there  was  also  what  is 
called  smoked  bacon,  shipped  by  Hammond  &  Co.  in  the 
Kim  and  Fridland ,  and  also  by  Sulzberger  &  Sons  Co. 
in  the  Fridland,  and  your  Lordship  will  have  evidence 
that  that  could  only  be  used  for  army  purposes.  It  is 
not  used  for  civilian  purposes.  There  is  also  evidence 
that  some  part  of  the  goods  is  used  in  the  manufacture 
of  glycerine^  which  is  a  matter  of  importance  to 
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belligerents.  There  were  also  pieces  of  smoked  bacon 
from  11  to  14  lb.  in  canvas  covers  which  were  suitable 
for  carrying  into  the  field  and  placing  in  the  field 
kitchens. 

The  Attorney -General  then  handed  to  the  President 
a  table  which  gave  a  summary  of  the  meat  products  of 
the  six  companies  in  the  four  vessels.  According  to  the 
table.  Armour  &  Co.  had  on  the  four  vessels  9,677,978  lb. 
The  Cudahy  Packing  Co.  had  on  the  Alfred  Nobel  and 
the  Fridland  729,379  lb.  Hammond  &  Co.  had  on 
the  Kim,  the  Bjornstjerne  Bjornson,  and  the  Fridland 
1,173,175  lb.  Morris  &  Co.  had  on  the  four  vessels 
6,868,213  lb.,  Sulzberger  &  Sons  Co.  2,602,009  lb.,  and 
Swift  &  Co.  2,223,830  lb.,  a  total  of  23,274,584  lb.  With 
regard  to  the  rubber,  he  then  handed  in  a  schedule  which 
showed  that  Edward  Maurer  &  Co.  shipped  on  the  Kim 
170  cases  of  “  gum,”  containing  25,784  lb.,  and  48  cases 
containing  18,644  lb.,  consigned  to  J.  Ullmann  &  Co., 
of  Copenhagen ;  that  on  the  Fridland  they  shipped  347 
cases  of  “  gum,”  293  consigned  to  Ullmann  &  Co.,  and 
the  remainder  to  order ;  and  that  on  the  Kim,  also, 
W.  T.  Baird  shipped  39  cases  of  “  gum,”  containing 
29,771  lb.,  consigned  to  W.  Fritsch,  Landskrona,  but 
claimed  by  Baird. 

Mr.  Dawson  Miller,  K.C.,  for  J.  Ullmann  &  Co.,  who 
appeared  in  respect  of  the  rubber  on  the  Fridland,  said 
that  they  claimed  the  whole  of  the  347  cases  shipped  by 
Maurer  &  Co. 

The  Attorney- General  :  Now,  I  desire  to  call  your 
Lordship’s  attention  to  some  evidence  which  has  been  filed 
as  regards  these  general  matters  which  I  have  been 
stating.  There  is  an  affidavit  by  Commander  Talbot 
Ponsonby,  dated  June  30,  1915.  It  begins  : 

(1)  In  the  early  part  of  the  year  1913  I  was  in 
Hamburg,  and  from  my  own  personal  observation  am  able 
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to  state  that  the  German  Merchants  there  were  refusing 
to  buy  wheat  and  meat  in  any  large  quantities  as  they 
anticipated  the  outbreak  of  war. 

(2)  It  is  the  practice  of  the  German  Government  on 
the  outbreak  of  war  to  seize  foodstuffs  and  the  necessaries 
for  their  armed  forces  at  a  price  which  may  be  considerably 
below  that  paid  by  the  Merchants  from  whom  such 
supplies  are  taken. 

I  will  ask  your  Lordship  to  note  that  paragraph,  because 
an  argument  may  be  founded  afterwards  as  to  how  far 
under  the  circumstances  that  may  arise,  or  do  arise  in 
this  case,  we  might  suppose  from  the  nature  of  the  goods 
that  they  would  necessarily  go  to  support  the  armies  of 
the  enemy.  Then  he  says  this  : 

(3)  After  the  outbreak  of  a  war  German  import  tariffs 
may  be  removed  by  the  Executive,  and  that  was  in  fact 
done  at  the  commencement  of  the  present  war.  Hence 
imports  over  the  Danish  frontier  with  Germany  were  free. 
Merchants  are  thus  encouraged  to  import  freely.  There 
is  no  system  of  Government  agents  to  purchase  for  the 
German  armed  forces,  but  in  effect  all  merchants  become 
such  agents,  their  supplies  being  commandeered  at  prices 
fixed  by  the  State  as  occasion  requires. 

It  was  the  knowledge  that  after  war  the  import  duties 
would  be  removed  that,  as  I  am  informed  and  verily 
believe,  was  the  reason  why  the  Hamburg  Merchants 
were  reluctant  in  1913  as  stated  in  paragraph  1  hereof  to 
purchase  large  stores  before  war  as  they  feared  that  they 
would  not  receive  from  the  German  Government  prices 
proportionate  to  the  amounts  they  had  paid.  They 
accordingly  preferred  to  wait  until  after  such  removal. 

(4)  I  am  on  the  staff  of  the  Intelligence  Department  of 
the  Admiralty,  and  from  information  obtained  by  me  in 
such  capacity  and  of  my  own  knowledge  I  am  able  to 
make  the  following  statements  as  to  the  undermentioned 
German  ports  on  the  Baltic  coasts. 

(5)  Stettin  and  Swinemunde.  The  port  of  Stettin  can 
only  be  reached  by  passing  through  the  port  of  Swinemunde, 
and  by  the  shortest  route  is  35  miles  from  the  open  sea. 

There  are  no  fortifications  at  Stettin  (unless  there  are 
landward  fortifications  not  known  to  Admiralty)  but 
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Swinemunde  is  defended  by  six  or  more  batteries  (which 
mount  guns  up  to  8-inch)  and  by  a  boom. 

Stettin  can  be  reached  by  vessels  drawing  22  feet, 
and  a  Dreadnought  has  been  built  at  Stettin. 

Cruisers  in  commission  coal  sometimes  at  Swinemunde, 
at  the  Government  coal  store. 

A  Mine  depot  has  been  reported  at  Swinemunde. 

(6)  Strahlsund.  This  was  an  undefended  commercial 
port  in  1913. 

Many  years  previously  it  had  been  a  defended  port, 
but  all  the  batteries  known  to  the  Admiralty  had  either 
been  razed  or  become  overgrown  by  1912. 

There  is  no  information  to  indicate  that  this  small 
port  is  defended  at  the  present  time. 

There  are  two  small  shipbuilding  yards  here,  one  of 
which  belongs  to  the  Prussian  (not  Imperial)  Government. 

Neither  shipyard  has  built  for  the  Imperial  Navy  in 
peace  time. 

There  are  two  oil  tanks  with  a  combined  capacity  of 
50,000  gallons. 

(7)  Liibeck.  This  is  one  of  the  Free  Hansa  Cities  of 
which  there  are  three,  the  other  two  being  Hamburg  and 
Bremen. 

It  was  an  undefended  port  in  time  of  peace,  and  there 
is  no  information  to  suggest  that  it  has  since  been  fortified. 

Merchant  vessels  of  about  5,000  tons  have  been  built 
here. 

There  is  one  oil  tank  to  hold  50,000  gallons. 

Since  the  commencement  of  war  the  seaborne  trade 
of  Liibeck  has  increased  enormously. 

(8)  Kiel.  This  is  a  defended  port  and  naval  base  of 
the  first  importance. 

The  entrance  to  the  fiord  is  heavily  fortified  and  it  is 
believed  that  there  are  landward  fortifications  also. 

(9)  Flensburg.  In  peace  time  this  town  and  the 
entrance  to  the  fiord  were  undefended. 

There  is  an  important  shipbuilding  yard  at  Flensburg 
which  has  built  a  floating  dock  capable  of  lifting  a  ship 
of  20,000  tons. 

There  is  a  Torpedo  School  on  Flensburg  Fiord  at 
Murwik,  and  Torpedoes  are  delivered  here  from  the 
manufacturers;  they  are  put  together,  tested  and  stored 
by  the  Naval  personnel  at  Murwik. 
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Mr.  Fountain,  Assistant  Secretary  of  tlie  Board  of 
Trade,  in  charge  of  the  Commercial  Department,  makes 
an  affidavit  of  June  4.  He  caused  to  be  compiled  a  state¬ 
ment  of  the  annual  quantity  of  lard  imported  into 
Norway,  Sweden,  Denmark,  the  Netherlands,  and 
Germany  during  the  three  years  1911  to  1913,  and  of  the 
quantities  of  lard  exported  from  the  United  States  of 
America  to  Germany,  the  Netherlands,  Italy,  and  the 
other  countries  of  Europe  (excluding  the  United  Kingdom, 
Belgium,  and  France),  in  each  month  from  August,  1913, 
to  February,  1914,  and  from  August,  1914,  to  February, 
1915,  inclusive.  The  statement  shows  that  the  average 
quantity  of  lard  imported  during  the  years  1911  to  1913 
inclusive  was  into  Norway  1,825,  into  Sweden  899,  and 
into  Denmark  662  metric  tons.  The  next  statistics  show, 
as  regards  October,  November  and  December,  that  outside 
Germany,  the  Netherlands,  and  Italy,  and  taking  the  rest 
of  Europe — of  course,  omitting  the  Allies  and  their 
countries — there  is  an  enormous  increase  in  the  number  of 
pounds.  Practically  Germany’s  imports  fall  away  almost 
entirely,  and  the  whole  of  the  increase  goes  to  these  other 
countries. 


The  President  :  A  metric  ton  contains  1,000  kilo 
grammes,  does  it  not  ? 


The  Attorney- General  :  2,204  lb.  I  am  told.  There  is 
also  an  affidavit,  dated  June  26,  1915,  by  Colonel  G.  F. 
Leverson,  C.B.,  a  member  of  the  General  Staff.  He  is 
unable  to  say  whether  there  are  fortifications  at  Ham¬ 
burg  itself,  but  states  that  the  approaches  to  Hamburg 
by  water  are  defended  by  certain  defence  works, 
which  he  sets  out.  Hamburg  possesses  a  Govern¬ 
ment  granary  capable  of  accommodating  15,000  tons  oi 
grain.  It  is  also  the  meteorological  station  of  the 
German  Admiraltv.  Then  he  says  that  Altona,  which 
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immediately  adjoins  Hamburg,  is  the  headquarters  of  the 
9th  Prussian  Army  Corps,  that  according  to  official 
German  statements  in  the  Casualty  Returns  three  new 
reserve  regiments  were  raised  in  the  district  of  which 
Altona  is  the  headquarters,  and  that  the  40th  Newr  Reserve 
Army  Corps  has  been  formed  at  Lokstedt,  a  suburb  of 
Altona.  Then  he  says  : 

Stettin  is  at  the  mouth  of  the  River  Oder.  It  is  about 
80  miles  from  Berlin,  and  is  its  nearest  seaport.  It 
is  the  headquarters  of  the  2nd  Army  Corps,  and  has  a 
garrison  in  peace  time.  It  has  large  shipbuilding  yards, 
where  warships  are  constructed  and  repaired. 

Swinemunde  commands  the  principal  sea  approach  to 
Stettin  and  the  River  Oder.  It  is  a  third-class  fortress, 
and  reported  to  be  a  first-class  mining  station,  and  has  a 
garrison  in  peace  time. 

He  also  says  : 

I  am  informed,  and  verily  believe,  that  the  practice  of 
the  German  Army  in  regard  to  obtaining  many  of  its 
military  supplies  is  to  encourage  merchants  to  import 
such  supplies,  and  then  buy  or  requisition  them  from  the 
merchants,  instead  of  making  contracts  direct  with  pro¬ 
ducers  or  exporters. 

There  is  an  affidavit,  dated  June  11,  1915,  by  Major- 
General  S.  S.  Long,  with  regard  to  the  nature  of  these 
supplies,  in  wilicli  lie  says  : 

(1)  I  am  Director  of  Supplies  in  the  Department  of  the 
Quartermaster-General  of  the  Forces  and  I  am  well 
acquainted  with  the  requirements  of  an  Army  in  the  field 
and  with  the  provisioning  of  troops. 

(2)  On  the  31st  of  May,  at  Hay’s  Wharf,  Tooley  Street, 
London,  S.E.,  I  inspected  bacon,  salt  meat  and  lard  which 
I  was  informed  were  samples  of  and  formed  part  of  the 
cargo  shipped  on  the  steamers  Kim ,  Alfred  Nobel, 
Bjornstjerne  Bjornson,  and  Fridland. 

(3)  All  the  said  goods  are  suitable  for  the  use  of  troops 
in  the  field. 

(4)  I  am  acquainted  with  the  rations  served  out  to 
the  German  Military  Forces.  To  the  best  of  my  knowledge 
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information  and  belief  lard  forms  an  important  part  of 
the  said  rations  and  I  am  of  opinion  that  the  lard 
inspected  by  me  as  aforesaid  would  be  suitable  for  the 
German  Army  Bation. 

(5)  One  of:  the  samples  so  inspected  was  a  case  of 
Armour’s  “  Yeribest  ”  boiled  beef  in  tins.  These  tins 
were  of  a  size  suitable  for  army  use  and  were  packed  in 
cases  suitable  for  immediate  use  in  the  field.  The  same 
brand  of  boiled  beef  in  identical  tins  has  recently  been 
offered  by  Messrs.  Armour  for  the  use  of  His  Majesty’s 
Troops  in  the  field. 

(6)  I  also  inspected  boxes  Nos.  3847,  3850,  and 
S.S.  1636,  contents  of  which  are  described  in  the  Manifest 
of  the  Kim  and  Fridland  as  “  smoked  meat.”  These 
boxes  contain  smoked  bacon  wrapped  in  canvas  suitable 
for  use  in  field  kitchens  and  large  quantities  of  bacon 
similarly  smoked  and  in  the  same  class  of  wrapping  are 
now  being  supplied  to  the  British  Troops. 

There  is  also  an  affidavit,  dated  June  11,  1915,  by 
Brevet* Major  Guy  Elliston  Toynbee,  employed  in  the 
office  of  the  Director  of  Supplies.  He  says  : 

(2)  I  inspected  the  cargoes  of  meat  and  foodstuffs 
delivered  from  the  Kim,  Alfred  Nobel,  Bjornstjernc 
Bjornson  and  Fridland  and  I  selected  sample  packages 
representing  the  whole  of  the  different  parcels  shipped  on 
these  vessels  which  samples  were  despatched  to  Hay’s 
Wharf,  Tooley  Street,  London,  S.E. 

(3)  I  subsequently  inspected  the  said  samples  at  Hay’s 
Wharf  in  company  with  Major-General  Long.  I  say  that 
all  these  goods  are  suitable  for  feeding  an  Army. 

(4)  Some  of  the  goods  are  packed  in  a  similar  manner 
to  those  for  British  troops.  In  particular  I  indicate 
parcels  of  smoked  bacon  which  were  shipped  to  the  order 
of  the  G.  H.  Hammond  Co.  and  Sulzberger  &  Sons  Co. 
I  say  that  these  goods  are  wrapped  in.  canvas  in  the  same 
manner  as  goods  similarly  shipped  for  our  British  troops 
in  the  field. 

(5)  I  inspected  certain  cases  described  as  “  canned 
beef  ”  on  manifest  of  the  Alfred  Nobel  and  shipped  to 
the  order  of  Armour  &  Co.  These  cases  each  contain  twro 
dozen  24-oz.  tins  of  boiled  beef  of  the  “  Veribest  ”  brand. 
This  boiled  beef  is  of  suitable  size  for  the  use  of  troops 
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in  the  field  and  the  cases  in  which  they  are  packed  are 
easily  handled.  The  size  of  the  case  is,  roughly,  2  feet 
long  by  1  foot  broad  and  the  weight  is  about  54  lbs.  The 
tins  in  the  above-mentioned  cases  are  the  same  brand 
and  are  exactly  similar  to  tins  offered  to  me  by  Messrs. 
Armour  of  London  for  the  use  of  His  Majesty’s  Troops 
in  the  field. 

Then  there  is  the  affidavit,  dated  July  1,  1915,  by 
Mr.  George  Stubbs,  of  the  Government  Laboratory, 
Clement's  Inn  Passage,  London,  W.C.  He  says  : 


(1)  I  am  superintending  analyst  in  the  Department  of 
the  Government  Chemist,  London,  and  have  charge  of  the 
section  dealing  with  the  examination  of  foods.  I  am  a 
Fellow  of  the  Institute  of  Chemistry  and  of  the  Chemical 
Society.  1  have  given  special  attention  to  the  subject  of 
fats  and  oils. 

(2)  The  fatty  layer  removed  from  the  back  of  the 
pig  which  is  generally  known  as  “  fat  backs  ”  yields 
from  85  to  90  per  cent,  of  dry  fat.  From  the  fat,  glycerin 
is  readily  obtained  in  the  proportion  of  10  parts  of  glycerin 
from  100  parts  of  dry  fat.  100  tons  of  the  fatty  layer 
removed  from  the  back  of  the  pig  would  therefore  in  my 
opinion  produce  about  81  tons  of  pure  glycerin. 

(3)  Pure  glycerin  is  also  readily  obtainable  from  lard 
and  in  the  proportion  of  about  10  tons  of  glycerin  from 
100  tons  of  lard. 

\ 

(4)  Glycerin  is  in  great  demand  for  the  manufacture 
of  nitroglycerin,  which  is  an  essential  constituent  of  many 
high  explosives,  and  the  glycerin  obtainable  from  fat  backs 
and  lard  is  of  a  kind  which  is  suitable  for  this  purpose. 


The  Attorney- General  then  dealt  at  length  with  the 
correspondence  and  other  documents  which  related  to  the 
shipments  of  rubber  on  the  Kim  and  Fridland.  The  Gans 
Line,  he  said,  asserted  that  it  was  the  fault  of  the  shippers 
that  the  rubber  claimed  by  Ullmann  &  Co.  was  shipped 
as  “  gum  ”  ;  it  was  so  described  to  them  by  the  shippers. 
The  shippers,  on  the  other  hand,  maintained  that  the  Gans 
Line  would  not  accept  the  rubber  unless  it  was  described 
as  “  gum,"  and  were  responsible  for  its  description  as 
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such  in  the  manifest  and  bills  of  lading.  He  read 
affidavits  by  various  persons  connected  with  the  rubber 
trade  in  the  United  States  and  in  London,  to  show  that 
it  is  not  the  practice  in  the  American  rubber  trade  to 
describe  rubber  as  “  gum,”  and  that  to  ship  it  as  “  gum  ” 
would  be  incorrect  and  misleading. 

The  Attorney -General  concluded  his  analysis  of  the 
documents  relating  to  the  rubber  claimed  by  Ullmann  & 
Co.  He  said  it  appeared  from  some  of  them  that  the  real 
reason  why  the  rubber  was  described  in  the  ship's  papers 
as  “  gum  ”  was  that  the  Guns  Line  would  not  take  the  risk 
of  carrying  it,  unless  it  was  so  described,  and  continued  : 
Now  I  desire  very  briefly  to  refer  to  one  or  two  cases  on 
the  effect  of  what  the  Courts  have  stated  as  to  ship’s 
papers.  Originally  these  cases  were  all  tried  on  ship’s 
documents  at  a  time  when  trade  was  very  much  less 
than  it  is  now,  and  it  was  the  documents  which  were  taken 
to  afford  the  prima  facie  evidence,  and  in  many  cases  the 
only  evidence  as  to  whether  the  capture  was  right.  No 
case  will  be  found  where,  when  you  have  contraband  on 
board  and  false  papers  and  description,  the  cargo  and  the 
ship  have  not  been  condemned.  There  is  a  brief  statement 
of  the  law  by  Lord  Ellen  borough  in  0  swell  v.  Vigne* 
He  says  : 

It  has  bec-n  determined  by  the  decisions  of  the  Courts 
of  Admiralty,  that  the  carrying  simulated  papers  is  an 
efficient  cause  of  condemnation. 

That  was  a  case  against  underwriters.  They  excused 
themselves  as  against  their  liability  on  the  underwriting 
contract  by  saying  that  the  ship  had  been  seized  for 
carrying  false  papers.  It  was  held  that  as  the  ship  was 
condemned  for  carrying  false  papers,  the  underwriters 
were  exonerated.  I  merely  quote  that  as  showing  that 
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the  learned  judge  accepts  it  as  a  proposition,  that  if  the 
ship  carries  false  papers  it  is  a  sufficient  cause  for 
condemnation. 

Then  in  Carrington  v.  The  Merchants’  Insurance 
Company * * * §  it  is  said  : 

If,  with  a  view  to  practise  a  fraud  upon  the  belligerent, 
and  to  escape  from  his  acknowledged  right  of  capture  and 
detention,  the  voyage  is  disguised,  and  the  vessel  sails 
under  false  papers,  and  with  a  false  destination,  the  mere 
deposit  of  the  contraband  in  the  course  of  the  voyage  is 
not  allowed  to  purge  away  the  guilt  of  the  fraudulent 
conduct  of  the  neutral.  .  .  .  The  belligerent  has  a  right 
to  require  a  frank  and  bona  fide  conduct  on  the  part  of 
neutrals  in  the  course  of  their  commerce  in  times  of  war; 
and  if  the  latter  will  make  use  of  fraud,  and  false  papers, 
to  elude  the  just  rights  of  the  belligerents,  and  to  cloak 
their  own  illegal  purposes,  there  is  no  injustice  in  applying 
to  them  the  penalty  of  confiscation.  The  taint  of  the  fraud 
travels  with  the  party  and  his  offending  instrument  during 
the  whole  course  of  the  voyage,  and  until  the  enterprise 
has,  in  the  understanding  of  the  party  himself,  completely 
terminated.  There  are  many  analogous  cases  in  the  prize 
law  vrhere  fraud  is  followed  by  similar  penalties.  Thus, 
if  a  neutral  wrill  cover  up  enemy’s  property  under  false 
papers,  which  also  cover  his  own  property,  prize  courts 
will  not  disentangle  the  one  from  the  other,  but  condemn 
the  wdiole  as  good  prize. 

Other  cases  are  the  Richmond,  f  the  Bermuda, +  and 
in  the  Russo-Japanese  war  the  Bawtry$  ;  also  the  Roseley , 
the  Aphrodite,  the  M.  S.  Dollar,  the  Wyefield ,  and  the 
Lydia.  II  In  the  Ida  **  amongst  other  matters,  there  was 
a  second  $et  of  papers  on  board,  a  second  bill  of  lading. 
The  headnote  states  : 

The  claim  of  a  neutral  merchant  for  2,650  bags  of  coffee 
consigned  to  him  on  the  credit  of  advances  made  by  him, 

*  (1834),  8  Peters  495,  at  p.  520 ;  Scott,  Cases  on  International  Law ,  769. 

at  p.  773. 

t  (1804),  5  Ch.  Rob.  325.  J  (1865),  3  Wallace  514. 

§  (1905),  2  Russian  and  Japanese  Prize  Cases,  265. 

||  (1905),  Ibid.,  228, 240. 284, 291. 359.  **  (1854).  Spinks,  26  ;  2  E.P.C.  268. 
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disallowed.  Further  proof  cannot  be  allowed  when  there 
has  been  an  attempt  to  deceive  the  Court  by  simulated 
papers. 

In  Phillimore’s  International  Law ,  Vol.  III.,  2nd  ed., 
s.  480,  p.  722,  also,  it  is  stated  as  the  practice,  that  when 
it  was  found  the  paper  on  bpard  was  false  the  claimant 
was  never  allowed  to  go  into  any  other  evidence. 

The  President  :  That  is  too  sweeping. 

The  Attorney -General  :  It  shows  what  the  old  rule 
was.  In  the  Ida ,  Dr.  Lushington  says  this  towards  the 
end  of  his  judgment  : 

There  is  another  point  of  law  to  which  I  must  now 
refer.  It  is  not  possible  to  doubt  for  a  single  moment  that 
there  was  an  intention  in  this  case,  by  means  of  colourable 
bills  of  lading  and  of  this  non-apparent  charter-party,  to 
deceive  and  defraud  this  country  of  its  belligerent  rights. 
Human  ingenuity  can  discover  no  other  reason  for  such  a 
proceeding  than  to  cover  enemy’s  property  as  neutral. 
But,  it  is  said,  that  Behrens  k  Company  cannot  be 
affected  by  this,  because  it  was  not  done  under  their 
authority.  It  appears,  however,  to  have  been  the  act  of 
the  master,  who  must  be  responsible,  and  the  act  of  their 
own  agents,  Messrs.  Hevman. 

Looking,  then,  at  the  whole  of  the  case,  I  entertain 
no  doubt  that  I  must  condemn  the  property,  because  the 
claim,  which  is  simply  that  of  lien,  is  in  no  degree 
strengthened  by  the  fact  of  Behrens  &  Company  being 
consignees.  I  cannot  see  that  further  proof  would  alter 
the  nature  of  this  claim;  besides,  it  is  contrary  to  the 
rule  of  this  Court  to  allow  any  further  proof,  where  there 
has  been  an  attempt  to  deceive  the  Court  by  the 
manufacture  of  false  papers. 

I  do  not  think  the  Declaration  of  London  and  the 
Orders  that  have  been  made  throw  light  upon  the  subject. 

The  President  :  That  is,  if  you  are  right  upon  the  false 
papers;  but  if  you  are  not  right  upon  the  false  papers, 
you  may  require  the  help  of  the  Declaration  of  London. 
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The  Attorney-General  :  Yes.  For  the  moment  I  am 
only  on  the  point  of  what  is  said  about  false  papers. 
Article  35  of  the  Declaration  states  : 

Conditional  contraband  is  not  liable  to  capture,  except 
when  found  on  board  a  vessel  bound  for  territory  belonging 
to  or  occupied  by  the  enemy,  or  for  the  armed  forces  of 
the  enemy,  and  when  it  is  not  to  be  discharged  in  an  inter¬ 
vening  neutral  port. 

The  ship’s  papers  are  conclusive  proof  both  as  to  the 
voyage  on  which  the  vessel  is  engaged  and  as  to  the  port  of 
discharge  of  the  goods,  unless  she  is  found  clearly  out  of 
the  course  indicated  by  her  papers,  and  unable  to  give 
adequate  reasons  to  justify  such  deviation. 


In  the  Report  it  is  said*  : 

This  rule  as  to  the  proof  furnished  by  the  ship’s  papers 
is  intended  to  prevent  claims  frivolously  raised  by  a  cruiser 
and  giving  rise  to  unjustifiable  captures.  It  must  not  be 
too  literally  interpreted,  for  that  would  make  all  frauds 
easy.  Thus  it  does  not  hold  good  when  the  vessel  is 
encountered  at  sea  clearly  out  of  the  course  which  she 
ought  to  have  followed,  and  unable  to  justify  such 
deviation.  The  ship’s  papers  are  then  in  contradiction 
with  the  true  facts  and  lose  all  value  as  evidence;  the 
cruiser  will  be  free  to  decide  according  to  the  merits  of 
the  case.  In  the  same  way,  a  search  of  the  vessel  may 
reveal  facts  which  irrefutably  prove  that  her  destination 
or  the  place  where  the  goods  are  to  be  discharged  is 
incorrectly  entered  in  the  ship’s  papers.  The  commander 
of  the  cruiser  is  then  free  to  judge  of  the  circumstances 
and  capture  the  vessel  or  not  according  to  his  judgment. 
To  resume,  the  ship’s  papers  are  proof,  unless  facts  show 
their  evidence  to  be  false.  The  qualification  of  the  value 
of  the  ship’s  papers  as  proof  seems  self-evident  and 
unworthy  of  special  mention.  The  aim  has  been  not  to 
appear  to  weaken  the  force  of  the  general  rule,  which 
forms  a  safeguard  for  neutral  trade. 

The  President  :  The  very  next  paragraph  will  be  read 
against  you. 
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It  does  not  follow  that,  because  a  single  entry  in  the 
ship’s  papers  is  shown  to  be  false,  their  evidence  loses  its’ 
value  as  a  whole.  The  entries  which  cannot  be  proved 
false  retain  their  value. 
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If  the  capture  of  a  vessel  or  of  goods  is  not  upheld 
by  the  prize  court,  or  if  the  prize  is  released  without  any 
judgment  being  given,  the  parties  interested  have  the  right 
to  compensation,  unless  there  were  good  reasons  for 
capturing  the  vessel  or  goods. 


Dealing  with  this  article,  the  Report  says  thisf  : 

It  is  perhaps  useful  to  indicate  certain  cases  in  which 
the  capture  of  a  vessel  would  be  justified,  whatever  might 
be  the  ultimate  decision  of  the  prize  court.  Notably, 
there  is  the  case  where  some  or  all  of  the  ship’s  papers 
have  been  thrown  overboard,  suppressed,  or  intentionally 
destroyed  on  the  initiative  of  the  master  pr  one  of  the 
crew  or  passengers.  There  is  in  such  case  an  element 
which  will  justify  any  suspicion  and  afford  an  excuse  for 
capturing  the  vessel,  subject  to  the  master’s  ability  to 
account  for  his  action  before  the  prize  court.  Even  if  the 
Court  should  accept  the  explanation  given  and  should  not 
find  any  reason  for  condemnation,  the  parties  interested 
cannot  hope  to  recover  compensation. 

An  analogous  case  would  be  that  in  which  there  were 
found  on  board  two  sets  of  papers,  or  false  or  forged 
papers,  if  this  irregularity  were  connected  with 
circumstances  calculated  to  contribute  to  the  capture  of 
the  vessel. 


The  President  :  These  passages,  of  course,  do  not  deal 
with  the  condemnation  of  the  vessel,  but  with  whether 
there  has  been  a  reasonable  cause  for  capture. 


*  Manual  of  Emergency  Legislation ,  p.  509. 
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The  Attorney- General  :  Yes,  that  is  all.  I  am  only 
pointing  out  that  the  case  is  not  dealt  with,  except  in 
those  instances,  by  the  Declaration  of  London.  The 
Order  in  Council  of  August  20,  1914,*  modifies  the 
Declaration  of  London.  It  says  : 

A  neutral  vessel  which  succeeded  in  carrying  contraband 
to  the  enemy  with  false  papers  may  be  detained  for  having 
carried  such  contraband  if  she  is  encountered  before  she 
has  completed  her  return  voyage. 

That  is  dealt  with  again  by  the  Order  of  October  29, f 
which  says  this  : 

A  neutral  vessel,  with  papers  indicating  a  neutral 
destination,  which,  notwithstanding  the  destination  shown 
on  the  papers,  proceeds  to  an  enemy  port,  shall  be  liable 
to  capture  and  condemnation  if  she  is  encountered  before 
the  end  of  her  next  voyage. 

That  seems  a  different  matter. 

The  Attorney-General  next  dealt  with  the  shipments 
of  the  Cudahy  Packing  Co. 

The  Attorney- General  concluded  his  argument  on  the 
shipments  of  the  Cudahy  Packing  Co. 

The  Solicitor- General  ( The  Right  Hon.  Sir  Frederick 
Smithy  K.G.y  M.P.)  occupied  the  rest  of  the  day  in  dealing 
with  the  shipments  of  Sulzberger  &  Sons  Co.,  and  of 
Morris  &  Co. 

The  Solicitor- General  concluded  his  argument  on  the 
shipments  of  Morris  &  Co.,  and  Mr.  George  Cave,  K.C., 
M.P.,  dealt  on  behalf  of  the  Crown  with  the  shipments  of 
Swift  &  Co.,  Hammond  &  Co.,  and  Armour  &  Co. 

The  Solicitor- General  then  said  that  as  the  evidence 
for  the  Crown  had  been  laid  before  the  Court,  he  proposed 
to  indicate  the  submissions  on  the  points  of  law  put 
forward  on  behalf  of  the  Crown.  He  would  deal  first 


*  Manual  of  Emergency  Legislation,  p.  ]  44.  t  Ibid..  Supplement  2.  p.  79. 
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with  the  state  of  the  law  in  the  circumstances  of  this 
war,  and  the  changes  that  had  taken  place  in  the  applic¬ 
able  doctrines,  and  then  discuss  the  earlier  decisions  in 
some  detail. 

The  Solicitor- General  continued  :  In  the  first  place  a 
word  must  be  said  about  the  Declaration  of  London.  It 
was  not  ratified,  and  therefore  is  not  binding  as  it  stands. 
It  is  only  binding  as  modified  by  subsequent  Orders  in 
Council.  In  that  Declaration  there  were  lists  of  goods 
which  were  (1)  absolute  contraband,  (2)  conditional 
contraband,  (3)  free.*  It  was  provided  that  articles 
exclusively  used  for  war  might  be  added  to  the  list  of 
absolute  contraband  by  a  notified  declaration,  f  Rubber 
was  in  the  free  list,  and  was  therefore  probably  not 
considered  at  the  time  to  be  an  article  which  would  be 
pronounced  to  be  an  article  exclusively  used  for  war  and 
therefore  one  to  be  added  to  the  list  of  absolute  contraband 
by  a  notified  declaration.  It  could  only  have  been  added 
under  the  comment  of  the  Drafting  Committee  that 
certain  discoveries  or  inventions  may  make  the  list  of 
absolute  contraband  entirely  insufficient. }  Under  that 
principle  discoveries  of  new  war-like  uses  for  articles 
already  known  might  reasonably  make  them  absolute 
contraband.  For  instance,  motor  traction,  on  the  scale 
in  which  it  is  used  in  modern  warfare,  has,  in  fact,  con¬ 
stituted  rubber  an  article  exclusively  used  for  war — at 
least  that  may  be  argued.  The  Declaration,  however, 
applies  as  modified  by  various  Orders  in  Council,  and 
rubber  lias  been  separately  dealt  with  in  the  Orders  in 
Council  which  have  received  the  authority  of  the  Crown 
since- the  declaration  of  war. 

The  next  provision  which  requires  attention  is  Article 
25,  §  which  provides  that  articles  susceptible  of  use  in  war, 

*  Arts.  22,  24.  28.  Manual  of  Emergency  Legislation ,  pp.  452.  453,  454. 

t  Art.  23,  Ibid.,  p.  452.  X  Tbid.!  p.  480.  §  Ibid.,  p.  453. 
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as  well  as  for  purposes  of  peace,  could  be  added  to  tlie 
list  of  conditional  contraband  by  a  notified  declaration. 

Here,  in  order  to  construe  all  the  Orders  which  have 
been  made  since,  it  should  be  noted  that  even  such  things 
as  barbed  wire  and  implements  for  fixing  and  cutting 
it  were  treated  as  articles  ancipitis  usus ,  and  they 
could  not  have  been  made  absolute  contraband  under  the 
unmodified  Declaration.  The  same  surprising  conclusion 
would  apply  to  balloons,  flying  machines,  and  various 
other  articles  which  have  certainly  become,  as  employed 
in  the  war,  articles  exclusively  used  for  war.*  And  under 
Article  28  not  only  rubber,  but  also  resin  and  gums, 
metallic  ores,  and  various  chemicals  could  not  be  declared 
contraband  at  all — either  absolute  or  conditional. 

Under  Article  30  of  the  Declaration f  the  liability  of 
absolute  contraband  to  capture  arose  as  soon  as  it  was 
shown  that  it  was  destined  for  enemy  territory  or  the 
enemy’s  armed  forces;  and  the  doctrine  of  continuous 
voyage  as  laid  down  in  this  country,  and  as  developed 
by  well-known  decisions  of  the  American  Prize  Courts, 
was  in  force — i.e.,  it  was  immaterial  that  the  carriage 
of  the  goods  entailed  a  transhipment  or  subsequent  trans¬ 
port  by  land.  But  under  Article  33+  the  liability  of 
conditional  contraband  to  capture  arose  on  its  being 
shown  that  the  conditional  contraband  was  destined  for 
the  use  either  (1)  of  the  armed  forces,  or  (2)  of  government 
departments  of  the  enemy;  and  under  Article  34 §  the 
enemy  destination — that  is  to  say,  either  to  the  armed 
forces  or  to  a  government  department — was  presumed 
(the  presumption  being  a  rebuttable  one)  if  the  goods 
were  consigned  (a)  to  enemy  authorities,  or  to  a  contractor 
established  in  the  enemy  country  who,  as  a  matter  of 
common  knowledge,  supplied  articles  of  this  kind  to  the 
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enemy;  (6)  to  a  fortified  place  belonging  to  the  enemy, 
or  to  a  place  serving  as  a  base  for  Ills  armed  forces.  In 
the  absence  of  any  one  of  these  presumptions  the  destina¬ 
tion  was  presumed — again  subject  to  rebuttal — to  be 
innocent.  Conditional  contraband  is  not  liable  to  capture 
under  the  Declaration* — as  under  the  law  existing  before 
the  Declaration — except  when  it  is  found  on  a  vessel 
bound  for  enemy  territory  or  for  the  armed  forces  of  the 
enemy,  and  when  it  is  not  to  be  discharged  in  an  inter¬ 
vening  neutral  port  (Article  35). 

Under  the  provisions  of  the  Declaration  of  London, 
apart  from  the  Orders  in  Council,  and  apart  from  the 
question  of  fraud,  everything  on  these  ships  excepting 
rubber,  which  may  be  absolute  contraband,  would  go  free ; 
for  (1)  it  is  obviously  bound  for  neutral  territory,  and 
(2)  it  is  to  be  discharged  at  a  neutral  port.  Further,  as 
far  as  the  voyage  of  the  ship  is  concerned,  there  is  no 
ground  for  attacking  the  papers,  nor  is  there  any  ground 
for  such  attack  as  far  as  the  mere  port  of  the  discharge 
of  the  goods  is  concerned.  The  port  is  correctly  stated, 
and  the  fraud  alleged  on  behalf  of  the  Crown  comes  in 
subsequently  in  the  setting  uj)  of  bogus  neutral  consignees, 
and  still  more  in  the  underlying  pretence,  supported  by  so 
many  untruths,  that  the  goods  were  not  to  go  to  Germany 
at  all. 

The  President  :  You  say  there  is  an  element  of  fraud 
in  that ;  but  to  whom  was  any  representation  made  as  to 
whether  the  goods  were  going  to  Germany  or  not  ? 

The  Solicitor  General  :  What  the  Crown  says  on  that 
point  is  that  the  whole  of  the  arrangements  made  con¬ 
stituted  representations,  in  the  case  of  a  possible  capture 
by  ourselves,  that  the  goods  were  not  intended  to  go  to 
Germany. 
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The  President  :  Yes,  but  to  whom  Avere  the  representa¬ 
tions  made,  and  when  were  they  made  ?  Afterwards, 
Avhen  you  come  to  make  your  seizure,  or  capture, 
whichever  it  was,  no  doubt  the  defence  to  your  claim  is 
that  the  goods  Avere  not  going  to  Germany ;  yet  there 
aatus  no  representation  by  ship’s  papers  or  otherwise,  before 
that,  as  to  the  ultimate  destination  of  the  goods. 

The  Solicitor- General  :  They  call  into  existence  a 
state  of  things  to  which  they  would  be  able  to  point  in 
the  e\^ent  of  capture.  You  do  not  make  representations 
until  you  are  captured.  What  they  had  done  was  to 
create  a  state  of  facts  to  which  they  would  be  able  to 
point  in  the  contingency  of  capture,  and  until  that  arose 
there  were  no  circumstances  under  which  representations 
would  be  necessary. 

Article  43*  of  the  Declaration  says  : 

If  a  vessel  is  encountered  at  sea  while  unaware  of  the 
outbreak  of  hostilities  or  of  the  declaration  of  contraband 
which  applies  to  her  cargo,  the  contraband  cannot  be  con¬ 
demned  except  on  payment  of  compensation;  the  vessel 
herself  and  the  remainder  of  the  cargo  are  not  liable  to 
condemnation  or  to  the  costs  and  expenses  referred  to  in 
Article  41.  The  same  rule  applies  if  the  master,  after 
becoming  aware  of  the  outbreak  of  hostilities,  or  of  the 
declaration  of  contraband,  has  had  no  opportunity  of  dis¬ 
charging  the  contraband. 

A  vessel  is  deemed  to  be  aware  of  the  existence  of  a 
state  of  war,  or  of  a  declaration  of  contraband,  if  she  left 
a  neutral  port  subsequently  to  the  notification  to  the  Power 
to  which  such  port  belongs  of  the  outbreak  of  hostilities 
or  of  the  declaration  of  contraband  respectively,  provided 
that  such  notification  was  made  in  sufficient  time. 

It  may  be  that  something  will  turn  upon  Article  43  with 
reference  to  some  of  these  shipments. 

The  various  Orders  in  Council  and  Proclamations,  and 
their  dates  must  next  be  considered.  In  the  Proclamation 
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of  August  1*  there  are  lists  of  articles  of  absolute  and 
conditional  contraband,  and  no  mention  is  made  of  rubber. 
The  Order  in  Council  of  August  20  f  adopted  the  pro¬ 
visions  of  the  Declaration  of  London  with  certain 
additions  and  modifications.  The  lists  of  absolute  and 
conditional  contraband  contained  in  the  Proclamation  of 
August  4  were  substituted  for  the  lists  in  Articles  22  and 
24,  the  only  difference  then  being  that  air-craft  under  the 
Proclamation  were  made  absolute  instead  of  conditional 
contraband.  Nothing  was  said  as  to  the  free  list  in 
Article  28  of  the  Declaration,  and  the  free  list,  therefore, 
was  in  full  operation,  and  under  it  rubber,  resins,  gums, 
hides  and  skins  could  not  be  declared  contraband  of  war. 
The  position  at  this  date,  therefore,  was  that  foodstuffs 
were  conditional  contraband,  and  rubber  and  hides  were 
not  contraband  at  all. 

In  the  Order  in  Council  of  August  20  also  the  abolition 
of  the  doctrine  of  continuous  voyage  is  entirely  revoked, 
and  hi  spite  of  Article  35  of  the  Declaration  of  London, 
conditional  contraband,  if  shoAvn  to  be  destined  for  the 
use  of  the  armed  forces  or  of  a  government  department 
of  the  enemy  State,  was  liable  to  capture,  to  whatever 
port  the  vessel  was  bound  and  at  whatever  port  the  cargo 
was  to  be  discharged. 

On  September  21,  4944,  a  Proclamation:!:  was  published 
by  which  rubber,  hides,  and  skins  were  declared  condi¬ 
tional  contraband.  At  this  period,  the  position,  therefore, 
was  that  foodstuffs,  rubber  and  hides,  were  all  conditional 
contraband ;  that  the  doctrine  of  continuous  voyage 
applied  to  them ;  that  their  military  or  naval  destination 
could  be  inferred  from  any  sufficient  evidence,  and  was 
presumed,  subject  to  rebuttal,  in  the  case  of  consignments 
to  enemy  authorities,  to  notorious  suppliers  of  the  enemy 

#  Manual  of  Emergency  Legislation,  p.  108. 

t  Ibid.,  p.  111. 
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Government  established  in  the  enemy  country,  to  enemy 
fortified  places,  bases  for  armed  forces,  and  to  or  for 
agents  of  the  enemy  State.*  It  is  also  submitted  that  the 
general  free  list  still  applied ;  that  there  must  be  no  false 
papers ;  there  must  be  no  concealment  of  true  destination  ; 
and  there  must  be  no  other  disingenuous  dealing  of  any 
kind.  This  was  the  position  when  the  Alfred  Nobel; 
Bjornstjerne  Bjornson  and  Fridland  sailed  from  New 
York  on  various  dates  before  October  29. 

On  October  29  there  was  published  first  a  Proclamation, 
and  secondly  an  Order  in  Council. f  The  Proclamation 
revised  the  lists  of  contraband  as  they  existed  when  it  was 
published.  The  lists  of  August  4  and  September  21  were 
withdrawn  and  new  lists  substituted  for  them.  Under 
these  new  lists,  motor-tvres  and  rubber  became  absolute 
contraband,  foodstuffs  and  hides  of  all  kinds  still  being 
conditional  contraband ;  pigskins,  raw  or  dressed,  leather, 
dressed  or  undressed,  suitable  for  saddlery,  harness,  or 
military  boots,  all  became  conditional  contraband.  Now 
for  the  first  time  under  the  Order  of  October  29  the  free  list 
was  excluded,  and  the  Order  of  August  20  was  repealed. 
The  resultant  position  is  that  from  October  29  the  Order 
of  August  20  is  altogether  wiped  out,  and  the  governing 
document  is  henceforth  the  Declaration  of  London  as 
modified  by  the  Order  of  October  29,  and  without  the 
lists  of  contraband  and  non-contraband.  Such  was  the 
position  when  the  Kim  sailed  on  November  11  with  her 
cargo  consisting  of  foodstuffs  which  were  conditional 
contraband,  and  of  rubber,  which  was  absolute  contraband. 
There  is  no  longer  in  existence  for  the  purpose  of  dealing 
with  the  case  of  the  Kim  the  provision  that  the  destination 
may  be  inferred  from  anv  sufficient  evidence,  nor  the 
provision  that  the  destination  for  the  armed  forces  or  the 

*  See  Declaration  of  London,  Art.  34,  Manual  of  Emergency  Legislation, 
p.  456.  t  Ibid.,  Supplement  2,  pp.  52.  78. 
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government  department  is  presumed  from  consignment 
to  a  merchant  or  other  person  under  the  control  of  the 
authorities  of  the  enemy  State.*  We  still,  however,  have 
the  presumption  in  relation  to  conditional  contraband 
which  may  be  drawn  from  consignment  to  or  for  an  agent 
of  the  enemy  State,  and  we  have  still  the  presumptions 
contained  in  Article  34  of  the  Declaration.  We,  no  longer, 
of  course,  have  the  unqualified  assertion  of  the  applica¬ 
bility  of  the  doctrine  of  continuous  voyage  to  conditional 
contraband.  In  its  place  there  is  Article  35  of  the 
Declaration  of  London,  which  says  that 

Conditional  contraband  is  not  liable  to  capture,  except 
when  found  on  board  a  vessel  bound  for  territory  belonging 
to  or  occupied  by  the  enemy,  or  for  the  armed  forces  of  the 
enemy,  and  when  it  is  not  to  be  discharged  in  an  intervening 
port; 

with  the  additional  provision  that,  notwithstanding 
Article  35,  conditional  contraband  is  liable  to  capture  on 
board  a  vessel  bound  for  a  neutral  port  if  the  goods  are 
consigned  “  to  order,”  or  if  the  ship’s  papers  do  not  show 
who  is  the  consignee,  or  if  they  show  a  consignee  in 
territory  belonging  to  or  occupied  by  the  enemy,  and  in 
these  cases  it  lies  on  the  owners  of  the  goods  to  show  that 
they  have  an  innocent  destination,  f  The  law,  therefore, 
which  is  applicable  to  these  various  shipments,  requires 
that  a  sharp  distinction  should  be  drawn  between  the 
three  earlier  ships  and  the  Kim. 

The  President  :  Do  you  concede  that  any  matters 
arising  are  to  be  determined  according  to  the  state  of 
the  law,  with  the  Orders  in  Council,  at  the  beginning  of 
the  voyage? 

The  Solicitor-General  :  It  is  necessary  to  show  at 
the  time  the  voyage  commenced  which  Order  in  Council 

*  See  Order  of  August  20,  Manual  of  Emergency  Legislation,  p.  143 
for  these  provisions. 

t  Order  of  October  29,  Ibid.,  Supplement  2,  p.  79, 
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was  in  force,  and  whether  it  had  been  published  in 
sufficient  time  for  its  tenour  to  become  known,  and, 
subject  to  that,  the  decisive  thing  is  what  was  the 
Proclamation  or  Order  in  force  at  the  time  the  voyage 
commenced  ? 

The  Right  Hon.  Sir  Robert  Finlay,  K.C.,  M.P.,  who 
appeared  for  Messrs.  Armour  &  Co.  and  various  other 
claimants  :  The  Order  in  Council  of  August  20  is  repealed. 
There  is  no  reservation  of  any  kind  in  respect  of  anything 
that  took  place  before  the  repeal.  I  say  that  the  effect 
is  that  the  Order  in  Council  of  August  20  is  blotted  out 
not  only  as  regards  the  future,  but  as  regards  all 
transactions. 


The  President  :  Mr.  Solicitor,  supposing  at  the  time 
of  the  commencement  of  the  voyage  by  sea — some  of  these 
goods  came  by  land — an  article  was  conditional  con¬ 
traband,  and  supposing  the  day  after  the  sailing  took 
place  it  was  changed  to  absolute  contraband,  must  the 
matter  be  determined  at  the  end  of  the  voyage  on  the 
footing  that  it  was  conditional  contraband? 


The  Solicitor- General  :  I  should  not  like  without 
consideration  to  give  an  answer  which  your  Lordship 
would  take  as  a  final  statement  of  opinion ;  but  my  view 
is  that  if  it  was  conditional  contraband  at  the  time  the 
voyage  commenced,  it  could  not  and  ought  not  to  be 
adjudged  that  it  was  absolute  contraband  because  some 
provision  of  which  the  shippers  knew  nothing  had  been 
announced  afterwards. 


Sir  Robert  Finlay  :  Article  43  deals  with  that  point. 

The  Solicitor-General  :  It  next  becomes  necessary  to 
consider  the  doctrine  of  continuous  voyage  as  it  has  been 
laid  down  in  the  ruling  authorities  upon  this  point. 
The  fundamental  principle  on  which  the  first  American 
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decisions  were  made  (and  the  force  of  it  lias,  on  the 
whole,  availed  to  keep  those  decisions  alive)  may  be 
stated  in  the  following  terms  :  A  belligerent  has  the 
right  of  preventing  a  neutral  carrying  on  a  contraband 
trade  with  his  enemy,  and  that  right  he  can  make  effective 
in  the  manner  prescribed  by  the  rules  of  international 
law.  Under  the  old  conditions,  100  or  200  years  ago, 
complications  of  the  kind  subsequently  occasioned  in  the 
American  Civil  War  did  not  arise,  mainly  for  the  reason 
that  the  interposition  of  a  neutral  port  was  not 
practicable  upon  a  large  scale,  as  before  the  days  of 
railway  traffic  the  amount  of  contraband  that  could  be 
carried  through  a  neutral  to  a  belligerent  country  was, 
in  most  cases,  so  inconsiderable  that  the  question  did 
not  arise. 

But  when  once  it  is  conceded  that  the  right  of  the 
belligerent  of  preventing  contraband  goods  reaching  his 
enemy  is  the  fundamental  principle  upon  which  this 
branch  of  the  law  of  nations  depends,  it  follows  that 
the  moment  it  is  found,  under  modern  conditions,  that 
the  object  of  the  neutral  and  the  object  of  the  enemy 
(that  the  one  shall  supply  and  the  other  receive)  can 
be  readily  discharged  by  the  interposition  of  a  neutral 
port,  the  fundamental  principle  can  no  longer  be 
attained  unless  the  rule  receives  some  degree  of 
modification.  It  was  the  realization  of  that  truth 
which  led  to  the  adoption  of  the  rule  of  continuous 
voyage.  The  view  that  the  rule  is  one  of  an  entirely 
American  parentage  is,  however,  not  quite  accurate, 
because  Lord  Stowell  and  Sir  William  Grant  both  applied 
the  principle  of  continuous  voyage  to  the  Rule  of  175G. 
It  was  the  common  practice  in  the  eighteenth  century  for 
States  to  reserve  to  their  own  vessels  the  trade  between 
the  mother  country  and  the  colonies,  and  attempts  at 
evasion  were  made  by  neutral  ships  starting  their  voyage 
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from  the  colony,  calling  at  a  neutral  port,  even  unloading 
and  paying  dues,  and  transhipping  or  re-sliipping  the 
goods  for  a  port  in  the  mother  country.  In  several  cases 
of  capture  on  this  second  part  of  the  voyage,  neutral 
ships  were  seized  and  condemned  by  the  British  Prize 
Courts  on  the  ground  that  the  voyage  was  one  and 
continuous.  The  William *  is  a  case  of  that  kind.  The 
doctrine  of  continuous  voyage  was  also  applied  to  trade 
with  the  enemy  in  the  Jonge  Pieter ,f  where  it  was  held 
that  if  British  goods  were  shipped  to  a  neutral  port,  and 
the  intention  was  proved  that  they  were  to  be  conveyed 
by  some  internal  means  of  communication  to  an  enemy 
destination,  such  property  would  be  condemned. 

In  1S1 6  the  Supreme  Court  of  the  United  States  in 
the  Commerceni  considered  the  question  of  contraband 
in  connection  with  a  voyage  which  was  not  directly  to 
an  enemy  port.  Mr.  Justice  Story  in  dealing  with  the 
issues  presented  to  the  Court  said  : 

.  .  .  it  is  argued  that  the  doctrine  of  contraband  cannot 
apply  to  the  present  case,  because  the  destination  was  to 
a  neutral  country;  and  it  is  certainly  true  that  goods 
destined  for  the  use  of  a  neutral  country  can  never  be 
deemed  contraband  whatever  may  be  their  character,  or 
however  wrell  adapted  to  warlike  purposes.  But  if  such 
goods  are  destined  for  the  direct  and  avowed  use  of  the 
enemy’s  army  or  navy,  we  should  be  glad  to  see  an  authority 
which  countenances  this  exemption  from  forfeiture,  even 
though  the  property  of  a  neutral  ...  it  is  not  the  effect 
of  the  particular  transaction  that  the  law  regards;  it  is  the 
general  tendency  of  such  transactions  to  assist  the  military 
operations  of  the  enemy,  and  the  temptations  which  it 
presents  to  deviate  from  a  strict  neutrality.  Nor  do  we 
perceive  how  the  destination  to  a  neutral  port  can  vary 
the  application  of  this  rule;  it  is  only  doing  that  indirectly 
which  is  prohibited  in  direct  courses. 

The  doctrine  was  elaborated  and  extended  during  the 

*  (1806),  5  Ch.  Rob.  385;  1  E.P.C.  505. 
t  (1801),  4  Ch.  Rob.  79;  1  E.P.C.  353.  %  1  Wheaton  382, 


Steamship  “  Kim.” 


197 


American  Civil  War,  pursuant  to  the  tendency  that  with 
altered  conditions  the  belligerent  cannot  have  the 
protection  which  international  law  has  always  secured 
for  him,  unless  there  is  some  extension  of  the  right  of 
controlling  the  shipments  which  are  ostensibly  made  to 
a  neutral.  During  the  American  Civil  War,  to  generalize 
the  facts  which  appear  from  some  of  the  cases,  Southern 
firms  established  branches  in  Liverpool  and  other  ports 
in  the  United  Kingdom,  and  the  Confederacy  had  agents 
in  England  and  in  various  West  India  Islands,  including 
Cuba,  Nassau,  and  the  Island  of  New  Providence,  and, 
later  in  the  war,  Bermuda.  The  Mexican  town  of 
Matamoras,  on  the  Rio  Grande,  nearly  opposite 
Brownsville,  in  Texas,  also  afforded  a  base  which  was 
widely  used  for  the  purpose  of  contraband  trade,  and 
the  practice,  as  disclosed  by  the  proved  facts  in  these 
various  cases,  was  to  establish  importing  houses  on  one 
or  other  of  these  depots  in  connection  with  mercantile 
firms  in  Europe.  Protests  of  a  diplomatic  character  were 
addressed  to  the  authorities  in  this  country,  the  merchants 
of  which  were  very  active  in  the  business;  protests  were 
made  both  by  the  Southern  agent  in  England,  Mr.  Mason, 
and  by  the  United  States  Government.  Lord  Russell,  in 
a  reply  which  he  made  to  Mr.  Adams  in  May,  1862, 
pointed  out  the  true  view  when  he  said  : 

It  is  not  for  His  Majesty’s  Government  to  do  that  which 
belongs  to  the  cruisers  and  the  Courts  of  the  United  States 
to  do  for  themselves. 

The  first  of  the  cases  to  which  it  is  useful  to  refer  is 
the  Dolphin  *  Then  there  are  the  Stephen  Hart,  the 
Spring!) ole  and  the  Peterlioff ,  all  decided  on  the  same  day 
in  the  United  States  District  Court  by  Judge  Betts,  f 
The  principle  as  it  was  understood  at  that  time  in  the 

#  (1863),  7  Fed.  Cas.,  758 ;  Moore,  International  Law  Digest ,  Yol.  7.  p.  700. 
t  (1863),  Blatcliford,  P.C.  387,  434.  463. 
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American  Courts  and  constantly  acted  upon  during  the 
Civil  War,  is  contained  in  the  following  passage  from 
the  judgment  in  the  Stephen  Hart*  : 

.  .  .  the  transportation  or  voyage  of  the  contraband 
goods  is  to  be  considered  as  a  unit,  from  the  port  of  lading 
to  the  port  of  delivery  in  the  enemy’s  country;  that  if  any 
part  of  such  voyage  or  transportation  be  unlawful,  it  is 
unlawful  throughout;  .  .  . 


Argument. 

The  President  :  That  case,  of  course,  only  deals  with 
a  voyage  by  sea.  There  is  no  question  as  to  transportation 
over  land. 


The  Solicitor -General  :  No,  but  the  submission  I  make 
is  that  whether  the  further  carriage  is  by  sea  or  land,  it 
makes  no  difference  to  the  principle  of  liability,  and  indeed 
the  very  terms  in  which  the  liability  is  defined  make  that 
clear,  the  object  which  always  lias  to  be  borne  in  mind 
being  legal  prevention  by  the  belligerent  of  contraband 
reaching  his  enemy.  The  Peterhoff  was  captured  in  1863 
near  the  island  of  St.  Thomas  on  an  attempt  to  break  the 
blockade.  She  was  condemned  by  the  District  Court,  t 
but  appealed  to  the  Supreme  Court.  +  She  was  a  British 
steamer.  The  documents  were  in  order,  and  the  bills  of 
lading  stipulated  for  delivery  off  Rio  Grande.  The  cargo 
was  of  various  characters,  but  contained  a  large  quantity 
of  contraband  goods  such  as  artillery,  harness,  boots, 
blankets,  and  so  on.  On  the  question  of  the  blockade  the 
Court  decided  there  was  no  breach,  but  it  became  then 
necessary  to  deal  with  the  destination  of  the  cargo,  and 
they  held  if  the  goods  were  really  intended  for  sale  in 
Matamoras,  they  would  be  free  of  liability,  but  in  the 
case  of  the  absolute  contraband  on  board  there  was  nothing 
to  convince  the  Court  that  that  was  their  true  destination, 
and  all  the  circumstances  indicated  that  the  articles  were 

*  (1863),  Blatchford,  P.C.  387,  at  p.  407. 
t  (1863).  Blatchford.  P.C.  463.  f  (1865),  5  Wallace  28. 
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destined  for  the  use  of  the  rebel  forces  then  occupying 
Brownsville.  Those  were  condemned.  The  articles  of 
conditional  contraband  were  dealt  with  differently,  because 
it  was  held  it  had  not  been  proved  that  they  were  actually 
destined  to  belligerent  use.  That  is  the  general  effect  of 
the  decision.  The  Supreme  Court  said,  with  reference 
to  the  absolute  contraband  : 

.  .  .  even  these  goods,  if  really  intended  for  sale  in  the 
market  of  Matamoras,  would  be  free  of  liability :  for 
contraband  may  be  transported  by  neutrals  to  a  neutral 
port,  if  intended  to  make  part  of  its  general  stock  in  trade. 
But  there  is  nothing  in  the  case  which  tends  to  convince 
us  that  such  was  their  real  destination,  while  all  the 
circumstances  indicate  that  these  articles,  at  least,  were 
destined  for  the  use  of  the  rebel  forces  then  occupying 
Brownsville,  and  other  places  in  the  vicinity. 

And  contraband  merchandise  is  subject  to  a  different  rule 
in  respect  to  ulterior  destination  than  that  which  applies  to 
merchandise  not  contraband.  The  latter  is  liable  to 
capture  only  when  a  violation  of  blockade  is  intended;  the 
former  when  destined  to  the  hostile  country,  or  to  the 
actual  military  or  naval  use  of  the  enemy,  whether 
blockaded  or  not.  The  trade  of  neutrals  with  belligerents 
in  articles  not  contraband  is  absolutelv  free  unless  inter- 

V/ 

rupted  by  blockade ;  the  conveyance  by  neutrals  to 
belligerents  of  contraband  articles  is  always  unlawful,  and 
such  articles  may  always  be  seized  during  transit  by  sea. 
Hence,  while  articles,  not  contraband,  might  be  sent  to 
Matamoras  and  beyond  the  rebel  region,  where  the 
communications  were  not  interrupted  by  blockade,  articles 
of  a  contraband  character,  destined  in  fact  to  a  State 
in  rebellion,  or  for  the  use  of  the  rebel  military  forces, 
were  liable  to  capture  though  primarily  destined  to 
Matamoras. 

We  are  obliged  to  conclude  that  the  portion  of  cargo 
which  we  have  characterized  as  contraband  must  be 
condemned. 

There  was  nothing  to  convince  the  Court  that  the 
conditional  contraband  was  actually  destined  to  a  belli¬ 
gerent.  It  was  ancipitis  usns.  On  the  ground  that  the 
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Court  was  not  satisfied  that  it  was  intended  for  belligerent 
use  they  refused  to  condemn. 

The  case  of  the  Springbok*  contains  one  passage  which 
is  worth  attention.  This  was  a  case  of  a  British  ship 
captured  in  February,  1863,  150  miles  east  of  Nassau 
and  making  for  that  port.  She  was  chartered  to  a  London 
merchant.  The  charter  was  endorsed  to  a  firm  who 
instructed  the  master  to  proceed  to  Nassau  and  report 
there  for  orders  as  to  delivery  of  cargo.  The  bills  of 
lading,  showing  packages  of  merchandise  to  be  delivered 
at  the  port  of  Nassau,  were  endorsed  to  blank  consignees. 
The  bills  of  lading  disclosed  the  contents  of  somewhat  less 
than  one-third  of  the  cargo,  and  there  was  a  considerable 
amount  of  absolute  contraband  and  some  conditional 
contraband.  The  argument  for  the  captors  as  to  the 
cargo  was  that  the  bills  of  lading  showed  no  purpose  to 
deliver  the  cargo  at  Nassau  at  the  end  of  the  voyage, 
and  you  must  take  that  circumstance,  in  connection  with 
the  fact  that  they  were  made  out  to  order  and  endorsed 
in  blank,  to  sustain  the  conclusion  that  there  was  an 
ulterior  destination.  The  Supreme  Court,  dealing  with 
the  cargo,  pointed  out  that  bills  of  lading  such  as  were 
used  in  this  case  mentioned  no  named  consignee  but 
described  the  cargo  as  deliverable  to  order,  and  said  : 

What  then  was  this  real  intention?  That  some  other 
destination  than  Nassau  was  intended  may  be  inferred, 
from  the  fact  that  the  consignment,  shown  by  the  bills  of 
lading  and  the  manifest,  was  to  order  or  assigns.  Under 
the  circumstances  of  this  trade,  already  mentioned - 

The  President  :  It  may  be  inferred  from  that  fact 
no  doubt,  but  that  might  be  rather  a  strong  inference. 


The  Solicitor-General  :  I  should  prefer  to  say  that 

*  (1866).  5  Wallace  1. 
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it  was  one  of  several  circumstances  upon  which  the 
inference  might  properly  be  founded — 

such  a  consignment  must  be  taken  as  a  negation. 

The  President  :  That  is  quite  inapplicable  according 
to  the  practice  of  commercial  men  in  these  days. 

The  Solicitor- General  :  There  is  a  passage  in  Hall’s 
International  Law ,  6th  ed.,  p.  667,  in  which  he  says  that 
in  one  or  two  cases  the  doctrines  were  very  considerably 
strained  by  the  learned  Judges  who  tried  them,  and  it 
is  possible  this  is  one  of  the  passages  which  Hall  had  in 
his  mind  when  he  wrote.  What  is  worth  pointing  out  in 
general  is  this  :  The  difficulty  which  engaged  the  attention 
of  the  Court  in  all  these  cases  was  never  as  to  the  effect 
when  once  they  were  in  a  position  to  draw  the  inference 
that  there  was  an  ultimate  destination  to  the  enemy, 
but  it  was  whether  the  facts  did  support  such  an  infer¬ 
ence.  The  moment  ulterior  destination  was  held  to  be 
established  it  was  assumed  that  the  doctrine  of  prize 
came  into  force.  In  none  of  these  cases  was  there  a 
state  of  facts  which  makes  the  presumption  of  any  enemy 
destination  so  irresistible  as  in  this  case.  In  the  old 
days  there  were  armies  of  100,000  or  200,000  men — larger 
numbers  were  ultimately  engaged  in  the  American  Civil 
War — but  there  never  was  a  case  in  which  the  prodigious 
contrast  between  the  imports  into  the  neutral  country 
before  the  outbreak  of  war  and  after  the  outbreak  of 
war  rendered  the  presumption  so  irresistible  that  there 
was  the  ulterior  enemy  destination. 

These  matters  were  raised  in  England  just  as  to-day 
they  are  raised  in  America.  The  British  merchants 
strongly  urged  upon  the  Government  of  the  day  that  it 
was  their  duty  to  consider  carefully  the  judgment  of 
Judge  Betts  in  the  case  of  the  Springbok  *  Afterwards, 
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on  February  5,  1868,  the  attorney  of  the  owners  of 
the  cargo  transmitted  to  Lord  Stanley,  then  Foreign 
Secretary,  the  sentence  of  the  Supreme  Court,  by  which 
the  condemnation  of  the  cargo  was  affirmed  and  a  decree 
of  restitution  entered  as  to  the  vessel.  He  enclosed  the 
opinions  of  counsel,  and  stated  that  in  that  opinion  he 
had  no  doubt  the  Law  Officers  of  the  Crown  would  concur, 
and  he  asked  that  compensation  should  be  demanded  for 
the  owners  of  the  cargo  from  the  United  States  for  the 
condemnation  of  their  cargo.  This  petition  was  referred 
to  the  Law  Officers  of  the  Crown,  and  on  July  21,  1868, 
the  Foreign  Office,  after  reviewing  the  papers  enclosed, 
including  the  opinion  of  counsel,*  said  that  Her  Majesty’s 
Government  would  not  be  “  justified  on  the  materials 
before  them,  in  making  any  claim  ”  for  compensation,  f 
With  reference  to  the  opinion  of  counsel,  the  Foreign 
Office  observed  : 


They  find  fault  with  the  judgment  because  one  ground 
taken  up  by  the  Court  as  justifying  the  conclusion  that 
Nassau  was  not  the  real  destination  of  the  cargo,  is  derived 
from  the  form  of  the  bills  of  lading  and  manifest,  the  bills 
of  lading  not  disclosing  the  contents  of  the  packages,  and 
no  consignee  being  named,  but  the  cargo  being  deliverable 
to  “  order  or  assigns,”  in  circumstances  which  the  Court 
alleges  show  concealment  of  the  real  destination  of  the 
cargo.  The  counsel  proceed  to  state:  “  We  have  before 
us  a  statement  of  some  of  the  principal  sworn  brokers  of 
London  that  the  bills  of  lading  are  in  the  usual  and  regular 
form  of  consignment  to  an  agent  for  sale  at  such  a  port 
as  Nassau.” 

No  doubt  the  form  is  usual  in  time  of  peace;  but  the 
circumstance  to  which  the  Court  was  really  referring  is 
overlooked,  viz.,  that  a  practice  which  may  be  perfectly 
regular  in  time  of  peace  under  the  municipal  regulations 


*  Mr.  Mellish,  Q.C.  (afterwards  Lord  Justice  Mellisli),  and  Mr.  W 
Vernon  Harcourt,  Q.C.  (afterwards  Sir  William  Vernon  Harcourt,  Solicitor- 
General  and  Home  Secretary). 

t  Parliamentary  Papers,  Misc.  No.  1  (1900) ;  Moore,  International  Laiv 
Digest,  p.  723. 
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of  a  particular  State,  will  not  always  satisfy  the  laws  of 
nations  in  time  of  war,  more  particularly  wdien  the  voyage 
may  expose  the  ship  to  the  visit  of  belligerent  cruisers. 

There  is  a  note  on  page  667  of  Dana’s  Wheaton,  Sth 
edition,  which  bears  on  this  point.  The  editor  says  : 

Continuous  voyages. — The  examination  into  the  con¬ 
tinuous  nature  of  voyages  is,  or  may  be  necessary  in 
reference  alike  to  blockade,  trade  with  enemies,  unneutral 
service,  and  carrying  contraband,  and,  indeed,  to  all  cases 
where  the  destination  of  the  vessel  or  cargo  is  material. 
The  right  of  the  belligerent  is  to  know  the  facts.  The 
policy  of  the  neutral  is  to  conceal  them.  If  the  destination 
is  really  to  a  hostile  port — if  that  is  the  plan  or  scheme 
of  the  voyage — it  is,  of  course,  immaterial  what  formal 
acts,  intended  to  deceive,  are  interposed.  If  the  plan  of 
the  voyage  is,  that  the  cargo  be  landed  in  a  neutral  port, 
and  thence  trans-shipped  to  its  actual  destination,  it  is  to 
be  expected  that  the  neutral,  whose  object  is  to  deceive, 
will  be  careful  to  go  through  all  the  forms  which  would 
be  gone  through  with  for  a  cargo  actually  destined  to  that 
neutral  port.  His  object  is  to  assimilate  all  the  acts  of 
a  fictitious  destination  to  those  of  a  real  destination.  Such 
a  cargo  will  be  furnished  with  bills  of  lading  and  invoices, 
letters  of  instruction  to  the  master  or  supercargo,  and  to 
the  consignee  in  the  neutral  port — all  ostensibly  contem¬ 
plating  an  actual  termination  of  the  commercial  enterprise 
there.  That  may  as  well  be  assumed,  as  it  would  be 
assumed  that  a  spy  would  have  not  only  no  signs  of  his 
real  character  about  him,  but  all  the  usual  badges  of  an 
opposite  character.  The  shipper  may  actually  intend  to 
have  the  goods  landed  in  the  neutral  port,  and  stored 
there,  and  the  employment  of  the  vessel  may  cease  there; 
and  the  mode,  means,  and  time  of  trans-shipment  to  the 
real  port  of  destination  may  be  either  planned  by  the 
shipper  or  left  entirely  to  the  discretion  of  his  agent,  and 
even  a  sale  may  be  gone  through  with.  All  these  facts 
are  merely  evidential,  and  consistent  alike  with  an  honest 
and  a  fraudulent  intent.  If  a  real  hostile  destination 
is  proved  aliunde,  they  make  the  fraudulent  character  of 
the  scheme  the  more  incontrovertible,  while,  if  a  hostile 
destination  is  disproved,  they  are  natural  and  proper. 
It  is  the  duty  of  the  prize  court  to  sift  thoroughly  all  the 
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facts,  and  detect  the  fraud  if  it  exists;  none  of  them 
having  any  conclusive  and  defined  legal  effect  attached  to 
them. 

The  Solicitor-General  then  cited  an  article  or  editorial 
comment  on  the  law  of  contraband  in  the  American 
Journal  of  International  Law  (Yol.  9,  p.  217),  a  journal 
conducted  by  several  most  distinguished  lawyers,  the 
editor-in-chief  being  Professor  Brown  Scott,  who  was  legal 
delegate  for  the  United  States  at  The  Hague  Conference 
of  1907,  and  acted  as  legal  adviser  for  the  State 
Department  for  Foreign  Affairs. 

The  article  thus  sums  up  the  various  points  it  has  dealt 
with  : 


It  thus  appears  that  by  American  practice,  concurred 
in  by  Great  Britain  and  affirmed  by  the  awards  of  an 
arbitral  tribunal,  cargoes  addressed  to  order  or  assigns  in 
a  neutral  port  may  be  condemned,  and  that  cargoes 
addressed  to  a  neutral  port,  intended  to  reach  the  enemy 
by  internal  communication,  may  likewise  be  condemned. 
The  neutral,  trading  in  contraband  with  a  neutral  port, 
runs  the  risk  of  losing  the  contraband  cargo  if,  in  the 
judgment  of  the  captor,  the  circumstances  surrounding  the 
trade  justify  the  belief  that  the  articles  of  contraband  are 
intended  ultimately  to  find  their  way  to  the  hands  of  the 
enemy,  either  by  transhipment  upon  the  seas  or  by 
internal  communication. 

The  President  :  What  does  “  enemy  ”  mean  in  that 
paragraph — it  occurs  twice — “  intended  to  find  their 
way  to  the  hands  of  the  enemy  ” — what  does  that  mean  ? 

The  Solicitor -General  :  I  think  that  it  must  be  taken 
subject  to  the  comment  in  the  earlier  part  of  the  article 
that 

...  in  a  war  in  which  the  nation  is  in  arms,  where 
every  able-bodied  man  is  under  arms  and  is  performing 
military  duty,  and  where  the  non-combatant  population 
is  organized  so  as  to  support  the  soldiers  in  the  field,  it 
seems  likely  that  belligerents  will  be  inclined  to  consider 
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destination  to  the  enemy  country  as  sufficient,  even  in  the 
case  of  conditional  contraband,  especially  if  the  government 
of  the  enemy  possesses  and  exercises  the  right  of  con¬ 
fiscating  or  appropriating  to  naval  or  military  uses  the 
property  of  its  citizens  or  subjects  of  service  to  the  armies 
in  the  field. 

The  Solicitor -General  then  quoted  the  letter  of 
January  20,  1915,  written  by  Mr.  Bryan,  when  Secretary 
of  State,  to  Mr.  Stone,  Chairman  of  the  Committee  on 
Foreign  Relations  in  the  United  States  Senate,*  who  had 
made  certain  complaints  on  the  same  points  in  reference 
to  which  British  merchants  of  an  earlier  day  had  also 
made  complaints,  and  continued  :  The  United  States 
Naval  War  College  (an  institution  which  gives  instruction 
in  international  law  to  officers  of  the  United  States  Navy), 
in  its  Session  of  1905  gave  a  lengthened  examination  to 
the  whole  question  of  continuous  voyage,  and  the 
conclusion  arrived  at  after  consideration  was  thus  stated  : 
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In  reply  to  the  question,  What  position  should  be 
assumed  on  the  doctrine  of  continuous  voyage?  it  may  be 
properly  maintained  that  the  doctrine,  when  clearly 
defined,  should  prevail.  This  means  that  the  vessel  and 
cargo  may  be  found  outside  of  neutral  jurisdiction  in  case 
there  is  ample  evidence  of  destination  to  a  blockaded  port, 
and  that  the  interposition  of  a  neutral  port  of  call  does 
not,  whatever  acts  may  there  be  performed,  change  the 
destination.  This  also  means  the  treatment  of  the  cargo 
is  to  be  determined  by  its  actual  destination  at  the  time 
of  visit.  It  makes  no  difference  whether  a  cargo  destined 
for  the  enemy  is  carried  on  a  final  stage  of  its  journey  by 
overland  or  oversea  transportation;  the  destination  of  the 
cargo  is  the  essential  fact,  not  the  means  by  which  it  may 
reach  its  destination. 


Another  recent  authority  is  in  a  work  on  International 


*  The  letter  is  a  State  Paper.  The  text  is  published  in  the  American 
Journal  of  International  Law,  for  April,  1915  (Yol.  9,  p.  444.)  Some 
extracts  from  the  letter  will  be  found  in  the  judgment  of  the  President, 
post,  p.  358. 
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Law  by  Professor  Wilson  and  Professor  Tucker,  published 
in  New  York  in  1910.  They  say  : 

In  cases  where  the  neutral  port  was  upon  the  same 
land  area  with  the  belligerent  territory  and  had  easy 
communication  by  rail  or  otherwise,  so  that  it  might 
become  a  neutral  port  of  entry  for  goods  bound  for  one  of 
the  belligerents,  the  other  belligerent  might  properly 
exercise  a  greater  degree  of  authority  in  the  supervision  of 
commerce  than  would  ordinarily  be  allowable. 

J  want  to  make  an  observation  upon  that  point.  Your 
Lordship  remarked  that  a  case  which  I  cited — the 
Stephen  Hart * — dealt  only  with  transhipment  from  the 
neutral  port  to  the  enemy  port,  and  that,  on  the  authorities 
cited,  there  was  no  case  where  the  neutral  port  was  con¬ 
nected  by  rail  with  the  enemy,  and  no  further  tranship¬ 
ment  was  necessary.  It  is  submitted  that  the  argument 
is  really  a  fortiori.  Where  the  neutral  port  is  connected 
by  railway  with  the  belligerent  so  that  goods  imported  can 
be  carried  in  any  quantity — unless  there  is  prohibition 
against  export — over  the  neutral  country  straight  into 
the  enemy  country,  the  case  is  far  more  analogous  to  the 
case  where  the  goods  are  carried  direct  into  the  enemy 
country  than  where  transhipment  takes  place.  In  other 
words,  when  the  exports  from  one  neutral  to  another 
neutral  immensely  exceed  anything  that  the  one  has  ever 
exported  or  the  other  imported  before,  and  the  neutral 
port  has  an  easy  communication  by  rail  with  the  enemy 
territory,  it  becomes  an  actual  port  of  entry  for  the  enemy. 
It  is  submitted  that  the  Crown  has  proved  facts  from 
which  an  inference  must  irresistibly  be  drawn  that 
Copenhagen  had  become,  at  one  time,  in  respect  of  a  large 
part  of  these  shipments,  an  enemy  port. 

A  point  was  raised  as  to  purchases  by  buyers  in 
Copenhagen  of  goods  with  a  view  to  their  being  held  for 
subsequent  sale  at  an  increased  price  to  German  buyers. 


*  (1863),  Blatchford,  P.C.  387, 
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The  President  :  I  put  to  you  this  case  :  Suppose  the 
consignee  in  Denmark  said  :  “  I  probably  shall  send  these 
goods  to  Germany — I  most  certainly  will  if  I  can  get  the 
money.  I  am  not  going  to  send  them  now,  and  I  am  not 
going  to  sell  them  to  A,  B,  and  C.  I  will  keep  them  for 
two  or  three  months;  they  are  my  own,  and  I  will  stock 
them  ”  ? 

The  Solicitor -General  :  It  is  difficult  to  lay  down  a 
general  principle  which  gives  much  assistance,  for  this 
reason  :  it  is  obvious  that  you  cannot  defeat  rights  which 
would  belong  to  a  belligerent  country  by  postponing  the 
despatch  of  goods  for  a  week,  or  two  or  three  days ;  but 
with  regard  to  a  period  of  three  months  or  so  forth,  if  that 
were  done  with  the  honest  and  bona-fide  reservation  by  the 
consignee  of  selling  them  elsewhere,  alternatively,  I  think 
the  case  would  be  clearly  on  the  other  side  of  the  line. 
The  test  is  that  which  Lord  Stowell  applied  under  the 
Buie  of  175G  in  the  Maria  *  viz.,  whether  or  not  the  goods 
imported  were  incorporated  into  the  common  stock  of  the 
country. 


The  President  :  On  page  G6S  of  Dana’s  Wheaton ,  Mr. 
Dana  deals  with  the  question  in  this  way  : 

The  modes  of  accommodating  an  actual  sale  at  a 
neutral  port  to  the  hostile  destination  may  be  numerous. 
As  instances  of  it,  are  an  original  contract  by  the  shipper 
to  sell  at  the  neutral  port,  deliverable  by  him  at  the 
enemy’s  port;  or  a  contract  of  sale  made  first  at  the  neutral 
port,  with  a  transfer  of  title  there,  but  subject  to  the 
original  destination  and  delivery  at  the  hostile  port.  Such 
a  transfer  of  a  general  title  is  of  no  more  consequence  to 
the  captor  than  a  change  of  interest  by  death  or  insolvency 
of  the  shipper.  But  a  sale  is  not  necessary  to  create  an 
importation  into  the  common  stock  of  the  country.  If 
the  goods  are  to  take  their  chances  of  the  future,  and  to 


1915 

July  21. 


Steamships 
“  Kim,” 

“Alfred 

Nobel,” 

“  Bjorn- 
stjerne 
Bjorn son,” 

“  Fridland.” 

Argument* 


*  (1805),  5  Ch.  Rob.  365;  1  E.P.C.  495. 


208 


1915 
July  21. 

Steamships 
“  Kim,” 

“Alfred 

Nobel,” 

“  Bjorn - 

STJERNE 

Bjornson,” 
“  Fridland.” 

Argument. 


Lloyd's 


Reports 


of  Prize  Oases. 


be  retained  there  or  consumed  there,  or  trans-shipped  to 
some  other  country,  whether  an  enemy’s  or  a  neutral’s, 
as  may  prove  expedient,  controlled  by  no  original  plan  of 
hostile  destination,  no  change  of  ownership  need  be  made. 

The  Solicitor- General  :  I  think  one  may  go  further 
and  say  that  where  change  of  ownership  has  been  made 
the  same  consideration  would  be  operative. 

The  President  :  Yes. 

Mr.  George  Cave,  K.C.,  M.P.  (following  for  the 
Crown)  :  In  answer  to  a  point  taken  by  Sir  Robert  Finlay 
on  a  previous  day  that  the  Order  in  Council  of  August  20 
has  no  application  because  it  was  repealed  by  the  Order 
in  Council  of  October  29,  it  is  apprehended  that  either  the 
Order  of  October  is  retrospective  and  applies  to  all  the 
cases  to  which  the  earlier  one  would  have  applied,  or  that 
the  Court  will  apply  to  all  vessels  sailing  in  the  interval 
between  August  and  October  the  rules  laid  down  in  the 
Order  of  August.  It  is  submitted  that  the  latter  view  is 
the  right  one. 

With  regard  to  the  question  whether  these  goods  are 
liable  to  capture,  the  inference  from  the  facts  is  that — 
with  certain  minor  exceptions — the  goods  were  intended 
for  the  German  Empire.  As  regards  the  absolute  con¬ 
traband — the  rubber  on  the  Kim — it  is  enough  if  absolute 
contraband  is  destined  for  enemy  territory.  As  regards 
the  conditional  contraband — the  foodstuffs — one  must  be 
able  to  infer  that  it  is  destined  for  the  enemy  Government 
or  a  department  of  the  enemy  Government,  or  for  the 
enemy  forces  wherever  they  are.  That  is  a  matter  of 
inference  for  the  Court. 

The  President  :  The  only  one  of  these  vessels  to  which 
the  Order  in  Council  of  October  29  is  applicable  is  the 
Kim  ? 


Mr.  Cave  :  Yes. 
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The  President  :  Now  apart  from  the  rubber  in  the 
Kim,  it  is  enough  to  render  the  foodstuffs  confiscable  as 
conditional  contraband  if  they  are  consigned  “  to  order.77 
You  do  not  want  to  trouble  about  destination  so  far  as 
I  can  see  where  you  have  a  consignment  “  to  order.77 

Mr.  Cave  :  I  think  it  may  be  said  that  that  is  a 
rebuttable  presumption ;  I  am  not  sure  about  that. 
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The  President  ;  These  are  the  words  in  heading  iii.  of 
the  Order  of  October  29  : 


Notwithstanding  the  provisions  of  Article  35  of  the  said 
Declaration,  conditional  contraband  shall  be  liable  to 
capture  on  board  a  vessel  bound  for  a  neutral  port  if  the 
goods  are  consigned  “  to  order.”* 

That  reads  as  if  one  need  not  trouble  about  destination 
in  such  a  case. 

Sir  Robert  Finlay  :  Would  your  Lordship  look  at 
heading  iv.  ? 

The  President  :  Yes,  it  places  upon  the  claimants  the 
onus  of  proving  in  cases  covered  by  heading  iii.  that  the 
destination  was  innocent. 


Mr.  Cave  :  In  this  connection  the  French  case  of  the 
Insulinde f  is  of  value.  The  formal  reasons  are  given  in 
this  way  : 

Considering  that  the  1,175  cases  of  rubber  shipped  on 
board  the  Insulinde  have  been  seized  on  October  8,  1914; 
that  rubber  had  been  declared  contraband  of  war  by 
notification  published  in  the  Journal  Official  of  October  3, 
1914,  and  that  these  goods  were  consequently  subject  to 
confiscation;  Considering  that  all  the  bills  of  lading  relating 
to  these  1,175  cases  of  rubber  are  to  order  or,  showing  that 
the  goods  must  be  delivered  to  such  person  or  his  assigns, 


#  Manual  of  Emergency  Legislation,  Supplement  2,  p.  78. 
t  Lloyd’s  List,  April  13,  1915  ;  Journal  Officiel,  June  4, 1915. 
III.  P 
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must  be  considered  as  bills  of  lading  to  order  capable  of 
being  transferred  by  indorsement;  Considering  that  in 
principle  it  falls  on  the  Captor  State,  in  cases  of  condi¬ 
tional  contraband,  to  show  that  goods  are  destined  to  the 
enemy  forces  or  the  administration  of  the  Enemy  State 
but  that  in  presence  of  these  bills  of  lading  to  order  .  .  . 

then  the  next  words  do  not  apply  here ; 

and  especially  as  the  goods  are  destined  for  the  ports 
of  Amsterdam  and  Rotterdam  and  thus  benefit  by  the 
facilities  of  transit  provided  by  the  Rhine  Convention  of 
October  17,  1868,  there  is  ground,  under  all  the  circum¬ 
stances  of  the  case,  for  holding  that  the  said  goods 
constitute  contraband  of  war. 

That  means,  as  I  understand  it,  that  the  Court  gave 
effect  to  the  fact  that  the  consignment  was  “  to  order,’ 9 
and  inferred  from  that — and  I  agree  from  other  facts,  but 
partly  from  that  fact — that  the  goods  were  liable  to*  con¬ 
fiscation.  Then  there  is  this  consideration,  that  when 
the  consignors  and  the  consignees  of  these  goods  had  them 
directed  to  Copenhagen,  meaning  that  they  were  to  go  on 
to  Germany,  they  set  out  upon  a  course  of  deception.  If 
there  is  deception,  the  Court  may  draw  the  worst  inference 
a  gainst  those  who  set  out  to  deceive. 

The  President  :  Is  it  a  deception  to  do  something  not 
in  order  to  cover  up  a  fraudulent  transaction,  but  in 
order  to  avoid  the  inconvenient  consequences  of  a  search  ? 

Mr.  Cave  :  It  is  not  to  evade  search ;  it  is  to  avoid 
capture,  because,  of  course,  search  would  take  place  in 
any  case.  The  intention  is  that  the  party  searching  shall 
be  taken  in.  The  fact  that  the  attempt  is  made  to  deceive 
is  a  ground  for  inferring  that  the  goods  were  no  doubt 
for  a  destination  which  it  was  very  important  indeed  for 
these  parties  to  conceal,  viz.,  for  an  enemy  Government, 
or  for  enemy  forces. 
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There  is  the  further  point  of  false  papers.  The  papers 
were  false  in  the  sense  that  the  things  were  on  paper 
consigned  to  Copenhagen,  but  were  really  intended  to  go 
on. 


The  President  :  The  papers  used  in  this  connection  are 
the  ship’s  papers.  It  has  been  pointed  out  in  some  cases, 
I  think,  that  invoices  are  not  the  ship’s  papers  at  all  and 
have  not  been  so  regarded. 
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Mr.  Cave  :  By  the  ship’s  papers  the  foodstuffs  were 
consigned  to  Copenhagen. 

The  President  :  But  they  were,  in  fact,  consigned  to 
Copenhagen  ? 

Mr.  Cave  :  Yes,  to  be  transhipped  there  to  go  on  to 
somewhere  else.  That  fact  ought  to  have  been  shown  in 
some  way  in  the  ship’s  papers.  There  is  perhaps  another 
way  of  putting  the  point,  viz.,  that  a  Court  in  Prize  will 
infer  there  is  an  attempt  to  deceive  if  there  are  false 
papers.  Your  Lordship  has  mentioned  the  case  of  the 
Bundesrath — the  case  of  despatching  over  land.*  Lord 
Salisbury  in  the  despatch  of  1900  adopted  the  judgment 
of  the  United  States  Court  in  the  case  of  the  Springbok^ 
which  was  quoted  this  morning.  He  says  : 

It  is  not  the  case  that  the  British  Government  in  1863 
raised  any  claim  or  contention  against  the  Judgment  of 
the  United  States’  Prize  Court  in  the  case  of  the  Springbok. 
On  the  first  seizure  of  that  vessel,  and  on  an  ex  parte  and 
imperfect  statement  of  the  facts  by  the  owners,  Earl 
.  Russell,  then  Secretary  of  State  for  Foreign  Affairs, 


*  [The  Bundesrath  was  seized  and  searched  at  Aden,  in  1899,  on  suspicion 
of  carrying  ammunition  to  Delagoa  Bay  for  the  use  of  the  South  African 
Republic.  The  German  Government  maintained  that  no  question  of  con¬ 
traband  could  arise  in  trade  between  neutral  ports,  and  asserted  that  this 
was  the  view  taken  by  the  British  Government  in  1863,  in  the  case  of  the 
Springbok.  See  Pari.  Papers,  Africa,  No.  1  (1900). — Ed.] 

t  (1866),  5  Wallace  1. 
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informed  Her  Majesty’s  Minister  at  Washington  that  there 
did  not  appear  to  be  any  justification  for  the  seizure  of  the 
vessel  and  her  cargo. 

But  after  the  adjudication  upon  the  case — 

Her  Majesty’s  Government,  after  consulting  the  Law 
Officers  of  the  Crown,  distinctly  refused  to  make  any 
diplomatic  protest  or  enter  any  objection  against  the 
decision  of  the  United  States  Prize  Court,  nor  did  they 
ever  express  any  dissent  from  that  decision  on  the  grounds 
on  which  it  was  based. 


That  is  a  clear  adoption  by  the  Government  here  of  the 
United  States  decision. 

The  President  :  Yes,  but  we  gave  compensation  to 
Germany  in  that  case. 

The  Solicitor -General  :  There  was  a  search  and  no 
contraband  was  found. 

The  President  :  We  made  compensation  because  we 
detained  the  vessel  ? 

The  Solicitor -General  :  Yes. 

-  The  Right  Hon.  Sir  Robert  Finlay,  K.C.,  M.P.  (for 
Messrs.  Armour  &  Co.  and  various  Danish  consignees)  : 
My  Lord,  I  propose  to  deal  in  the  first  place  generally 
with  these  cases,  as  far  as  I  am  concerned  in  them,  from 
the  point  of  view  of  international  law  as  it  stood  before 
the  Declaration  of  London,  and  then  to  inquire  how  far 
the  Declaration  of  London  is  brought  into  force,  if  at  all, 
and  what  is  the  effect  of  the  Orders  in  Council  which  have 
been  referred  to,  if  they  can  be  regarded  as  valid. 

The  state  of  international  law  before  the  Declaration 
of  London  may  be  taken  under  two  heads.  The  first 
relates  to  the  doctrine  of  conditional  contraband,  and 
under  what  circumstances  it  may  be  condemned.  The 
second  relates  to  the  doctrine  of  continuous  voyage.  These 
two  heads  run  into  one  another  to  some  extent,  and  rnanv 
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of  the  cases  dealing  with  the  one  head  deal  also  with  the 
other,  but  they  are  really  separate  in  principle  and  must 
be  separately  considered.  In  a  case  like  this  where  pro¬ 
visions  are  in  question  the  Crown  must  satisfy  the 
Court  of  two  things :  first,  that  the  foodstuffs  were 
intended  for  the  German  Government,  or  for  the  forces  of 
the  German  Government ;  secondly,  that  the  transit  to 
Germany,  to  the  point  where  they  were  to  go  to  the 
Government  or  the  forces  of  the  German  Government, 
was  to  be  a  transit  planned  from  the  first,  and  that  the 
destination  in  Germany  was  a  destination  assigned  to  the 
goods  by  those  who  sent  them  from  America.  There  is 
no  ground  whatever  for  the  alarming  extension  of  the 
doctrine  of  continuous  voyage  which  has  been  indicated 
on  behalf  of  the  Crown,  viz.,  that  it  applies  even  where  the 
goods  are  sold  at  a  neutral  port,  and  it  rests  with  the 
neutral  purchaser  where  to  send  them.  The  doctrine  of 
continuous  voyage  is  applicable  only  where  the  destination 
is  that  to  which  the  original  consignor  destined  the  goods. 

It  is  universally  admitted  that  foodstuffs  are  condi¬ 
tional  contraband ;  but  the  Counsel  for  the  Crown  have 
indicated  a  very  great  innovation  upon  the  practice  which 
would  have  the  effect  of  abolishing  the  distinction  between 
absolute  and  conditional  contraband  altogether.  The 
Solicitor- General  read  as  part  of  his  argument  an  article 
in  which  the  suggestion  is  thrown  out  that  perhaps  a 
Prize  Court  might  be  ready  to  do  this  where  there  is  a 
whole  nation  in  arms  and  the  facilities  of  transport  are 
much  greater  than  in  old  days,  so  that  as  soon  as  pro¬ 
visions  are  going  to  the  enemy  country  they  must  be 
treated  as  if  they  were  destined  for  the  enemy  forces. 
There  is  no  authority  for  that  extension,  and  it  is  contrary 
to  every  contention  that  has  been  put  forward  by  this 
country  and  by  the  authorities  both  in  this  country  and 
in  America. 
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He  cited  Hall,  International  Law,  6tli  ed.,  pp.  645, 
646,  657 ;  Ortolan,  Diplomatie  de  la  Mer,  Vol.  II.,  pp.  191, 
216-220;  Boyd’s  Wheaton,  3rd  ed.,  pp.  635,  650n;  Calvo, 
Droit  International,  s.  2741;  Phillimore,  International 
Laio,  3rd  ed.,  pp.  422-472;  and  continued  :  There  are  two 
cases  in  which  this  salutary  rule  that  provisions  are  con¬ 
ditional  contraband  only  lias  been  broken.  The  first  was 
the  British  action  in  1793  and  1795.  The  impression  had 
been  gained  that  France  might  be  reduced  by  not  being 
supplied  with  foodstuffs;  but  the  project  failed,  and  it 
is  unnecessary  to  dwell  upon  it,  because  this  country  has 
definitely  abandoned  the  contention  that  food  may  be 
treated  as  absolute  contraband.  Our  doctrine  ever  since, 
as  Mr.  Hall  fairly  says,  has  been  entirely  contrary  to  the 
practice  in  these  two  years  1793  and  1795. 

The  other  instance  is  the  case  of  France,  when  at  war 
with  China  in  1885,  declaring  rice  absolute  contraband. 
The  correspondence  between  the  British  and  French 
Governments  on  the  matter  has  been  published.  It  ends 
with  a  protest  by  Lord  Granville  against  rice  being  treated 
generally  as  contraband,  and  a  statement  that  the  British 
Government  will  not  consider  themselves  bound  by  the 
decision  of  any  Prize  Court  which  should  uphold  a  con¬ 
trary  doctrine.*  Lord  Granville’s  despatch  was  quoted 
by  Lord  Lansdowne  in  a  despatch  of  June  1,  1904,  to  Sir 
Charles  Hardinge  at  St.  Petersburg,  in  which  the  British 
Government  protested,  in  nearly  identical  language, 
against  rice  and  provisions  being  treated  unconditionally 
as  contraband,  f 

For  more  than  a  century  foodstuffs  have  been  regarded 
in  this  country  as  being  by  international  law  contraband 
only  if  they  are  destined  for  the  forces  of  the  enemy.  The 
cases  prove  what  infinite  pains  Lord  Stowe!  1  took  to  show 


*  Pari.  Papers,  France  C.,  No.  1  (1885). 
t  Correspondence,  2348.  Russia,  No.  1  (1905). 


Steamship  “  Kim.” 


215 


whether  confiscation  was  to  be  applicable  to  goods  of  this 
description.  The  leading  case  is  the  Jonge  Margaretha* 
in  'which  Lord  S  to  well  said  : 

I  take  the  modern  established  rule  to  be  this,  that 
generally  provisions  are  not  contraband,  but  may  become 
so  under  circumstances  arising  out  of  the  particular 
situation  of  the  war,  or  the  condition  of  the  parties  engaged 
in  it.  The  Court  must  therefore  look  to  the  circumstances 
under  which  this  supply  was  sent. 

Among  the  causes  of  exception  which  tend  to  prevent 
provisions  from  being  treated  as  contraband,  one  is,  that 
they  are  of  the  growth  of  the  country  which  exports 
them.  .  .  . 

But  the  most  important  distinction  is,  whether  the 
articles  were  intended  for  the  ordinary  use  of  life,  or  even 
for  mercantile  ships’  use;  or  whether  they  were  going  with 
a  highly  probable  destination  to  military  use  ?  Of  the  matter 
of  fact,  on  which  the  distinction  is  to  be  applied,  the  nature 
and  quality  of  the  port  to  which  the  articles  were  going, 
is  not  an  irrational  test ;  if  the  port  is  a  general  commercial 
port,  it  shall  be  understood  that  the  articles  were  going 
for  civil  use,  although  occasionally  a  frigate  or  other  ships 
of  war,  may  be  constructed  in  that  port.  On  the  contrary, 
if  the  great  predominant  character  of  a  port  be  that  of  a 
port  of  naval  military  equipment,  it  shall  be  intended 
that  the  articles  were  going  for  military  use,  although 
merchant  ships  resort  to  the  same  place,  and  although 
it  is  possible  that  the  articles  might  have  been  applied 
to  civil  consumption;  for  it  being  impossible  to  ascertain 
the  final  application  of  an  article  ancipitis  usus,  it  is  not 
an  injurious  rule  which  deduced  both  ways  the  final  use 
from  the  immediate  destination;  and  the  presumption  of  a 
hostile  use,  founded  on  its  destination  to  a  military  port, 
is  very  much  inflamed,  if  at  the  time  when  the  articles 
were  going,  a  considerable  armament  was  notoriously 
preparing,  to  which  a  supply  of  those  articles  would  be 
eminently  useful. 

Other  cases  are  the  Neptunus  (1800),  3  Ch.  Rob.  108, 
1  E.P.O.  264;  the  Edward  (1801),  4  Ch.  Rob.  68,  1  E.P.C. 
350;  the  Twende  Brodre  (1801),  4  Ch.  Rob.  33,  1  E.P.C. 
332;  the  Ranger  (1805),  6  Ch.  Rob.  125. 


1915 
July  21. 


Steamships 
“  Kim,” 

“Alfred 

Nobel,” 

“  Bjorn- 
stjerne 
Bjornson,” 

“  Fridland.” 

Argument. 


#  (1799),  1  Cli.  Rob.  189 ;  1  E.P.C.  100. 
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The  doctrine  of  the  English  Courts  is  the  same  as  has 
been  adopted  in  the  American  Courts.  In  the  Peterhoff* 
the  Court  said  : 

.  .  .  this  brings  us  to  the  question :  Was  any  portion  of 
the  cargo  of  the  Peterhoff  contraband  ? 

The  classification  of  goods  as  contraband  or  not 
contraband  has  much  perplexed  text  writers  and  jurists. 
A  strictly  accurate  and  satisfactory  classification  is  perhaps 
impracticable ;  but  that  which  is  best  supported  by 
American  and  English  decisions  may  be  said  to  divide  all 
merchandise  into  three  classes.  Of  these  classes,  the 
first  consists  of  articles  manufactured  and  primarily 
and  ordinarily  used  for  military  purposes  in  time  of 
war;  the  second,  of  articles  which  may  be  and  are  used 
for  purposes  of  war  or  peace,  according  to.  circum¬ 
stances;  and  the  third,  of  articles  exclusively  used  for 
peaceful  purposes.  Merchandise  of  the  first  class, 
destined  to  a  belligerent  country  or  places  occupied 
by  the  army  or  navy  of  a  belligerent,  is  always  contraband; 
merchandise  of  the  second  class  is  contraband  only  when 
actually  destined  to  the  military  or  naval  use  of  a 
belligerent;  while  merchandise  of  the  third  class  is  not 
contraband  at  all,  though  liable  to  seizure  and  condemna¬ 
tion  for  violation  of  blockade  or  siege. 

It  is  there  laid  down  :  Are  they  articles  and  facilities 
used  and  destined  for  the  support  of  the  enemy  forces  ? 
It  is  said  that  the  German  Government  is  in  the  habit  of 
making  requisitions  on  merchants  for  the  supply  of  articles 
that  would  be  useful  for  their  troops ;  therefore,  it  follow  s 
that  any  articles  of  this  kind  that  get  to  Germany  may 
be  taken  by  the  German  Government,  and,  therefore,  these 
goods  are  to  be  treated  as  being  contraband,  and  as  being 
intended  for  the  use  of  the  enemy’s  forces.  Such  a  con¬ 
tention  is  really  not  sustainable ;  the  test  is,  were  they 
destined  for  the  enemy  forces,  and  wras  that  the  intention 
of  the  consignor  ?  The  fact  that  thev  may  find  their  way 
to  the  forces  of  the  enemy  does  not  render  the  goods 
confiscable. 


*  (1866),  5  Wallace  28,  at  p.  58. 
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On  this  point  lie  also  cited  the  Volant  (1866),  5  Wallace 
179;  the  Science  (1866),  5  Wallace  178;  the  Commerccn 
(1814),  2  Gallison  2G0,  at  p.  264;  Maisonnaire  v.  Keating 
(1815),  2  Gallison  325,  at  p.  335;  the  Benito  Est eng er 
(1900),  176  U.S.  Rep.  568. 

The  President  :  The  phrase  in  which  the  doctrine  is 
put  in  the  Japanese  Regulations  of  1904  is  interesting  : 

The  following  goods  are  contraband  of  war :  In  case 
they  are  destined  for  the  enemy’s  army  or  navy,  or  in  case 
they  are  destined  for  the  enemy’s  territory  and  from  the 
landing  place  it  can  be  inferred  that  they  are  intended  for 
military  purposes. 
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Then  the  goods  mentioned  are  provisions  and  drinks, 
clothing  materials  and  clothing,  and  so  forth. 


Sir  Robert  Finlay  :  I  accept  that,  my  Lord,  and  in 
propounding  that  view  the  J apanese  were  merely  adopting 
the  view  which  has  been,  I  submit,  for  a  long  time  past 
adopted  by  the  nations  of  Europe. 

The  President  :  On  the  other  hand,  Russia,  at  the 
time  of  the  Japanese  War,  declared  almost  all  sorts  of 
food  to  be  contraband. 


Sir  Robert  Finlay  :  I  think  we  most  energetically 
protested  against  that,  and  we  certainly  regarded  it  as 
a  complete  departure  from  the  generally  recognized  law. 

With  regard  to  the  doctrine  of  continuous  voyage,  it 
is  submitted  broadly  on  the  authorities  that  the  test  is 
whether  there  was  on  the  part  of  the  consignor  an  ultimate 
destination  to  an  enemy  country.  The  doctrine  has  never 
been  applied  to  a  case  where  the  goods  on  arrival  at  the 
neutral  port  are  sold  there,  and  where  the  buyer  may  send 
them  to  an  enemy  country,  or  to  any  other  country,  just 
as  lie  pleases.  That  is  what  was  defined  as  being  “  incor¬ 
porated  in  the  common  stock  of  the  country. ” 
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Tlie  fact  that  there  was  an  enormous  increase  in 

# 

imports  of  provisions — lard  and  similar  articles — from 
America  in  Denmark  would  only  show  that  there  was  a 
great  demand  in  Germany  for  these  articles — not  neces¬ 
sarily  on  behalf  of  the  German  Government,  or  for  the 
German  forces,  but  that  the  population  of  Germany 
wanted  articles  of  that  kind ;  and  at  any  place  which  was 
in  proximity  to  Germany  the  price  of  those  articles  would 
naturally  go  up,  because  anyone  who  bought  at  that 
neutral  port  would  rely  on  the  chance  of  finding  a  German 
market.  That  does  not  show  any  destination  within  the 
meaning  of  the  rule  as  to  continuous  voyage.  The  doctrine 
of  continuous  voyage  arose  first  in  connection  with  the 
prohibition  of  colonial  trade.  France  used  to  prohibit 
trading  with  her  colonies  by  any  vessels  except  her  own, 
and  then,  if  France  was  at  war,  our  Courts  took  the  view 
that  any  neutral  who  took  a  licence  from  the  French  to 
carry  on  a  trade  which  was  not  open  to  him  in  time  of 
peace  was  really  identifying  himself,  and  that  his  vessel 
might  be  treated  as  subject  to  seizure  for  identifying  her¬ 
self,  with  the  enemy.  Of  course,  it  would  be  the  merest 
evasion  in  the  world  for  a  vessel,  touching  at  another  port 
on  her  way  to  the  French  colony  or  back  from  the  French 
colony,  to  pretend  that  it  was  not  one  continuous  adven¬ 
ture.  That  is  the  sense  in  which  the  English  Courts 
pronounced  the  decision  in  favour  of  the  doctrine  of 
continuous  voyage.  (See  the  William  *  and  the  Maria,  f) 


The  President  :  As  a  matter  of  history,  it  is  interesting 
to  trace  the  doctrine  of  continuous  voyage  from  the 
beginning.  It  was  born  about  that  time,  but  it  only 
reached  something  like  maturity  during  the  American  War 
— that  is  the  time  really  at  which  it  is  useful  to  look  at 
the  cases. 


*  (1806),  5  Ch.  Rob.  385;  1  E.P.C.  505. 
t  (1805),  5  Ch.  Rob.  365 ;  1  E.P.C.  495. 
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Sir  Robert  Finlay  :  It  is  important  to  see  that  when 
the  doctrine  of  continuous  voyage  was  taken  up  by  the 
American  Courts  it  rested  on  the  essential  continuity  of 
the  adventure. 

The  proposition  is  put  with  great  force  in  the  instruc¬ 
tions  which  were  sent  by  Sir  Edward  Grey  to  the  British 
delegates  for  the  purpose  of  the  Conference  of  London  *  : 

When  an  adventure  includes  the  carriage  of  goods  to 
a  neutral  port,  and  thence  to  an  ulterior  destination,  the 
doctrine  of  “  continuous  voyage  ”  consists  in  treating  for 
certain  purposes  the  whole  journey  as  one  transportation, 
with  the  consequences  which  would  have  attached  had 
there  been  no  interposition  of  the  neutral  port.  The 
doctrine  is  only  applicable  when  the  whole  transportation 
is  made  in  pursuance  of  a  single  mercantile  transaction 
preconceived  from  the  outset.  Thus  it  will  not  be  applied 
where  the  evidence  goes  no  further  than  to  show  that  the 
goods  were  sent  to  the  neutral  port  in  the  hope  of  finding 
a  market  there  for  delivery  elsewhere. 

The  President  :  In  connection  with  that,  paragraphs  5 
and  6  on  the  same  page  would  have  to  be  read. 

Sir  Robert  Finlay  :  If  your  Lordship  pleases  : 

There  is  no  reported  case  in  the  British  Prize  Courts 
in  which  the  doctrine  of  continuous  voyage  has  in  specific 
terms  been  applied  to  the  carriage  of  contraband.  His 
Majesty’s  Government,  however,  raised  no  objection  to 
the  condemnation  as  contraband  of  goods  on  board  a  British 
ship,  seized  while  making  a  voyage  to  a  neutral  port, 
where  it  was  proved  that  the  goods  had  been  shipped  for 
transhipment  at  the  neutral  port  and  subsequent  convey¬ 
ance  to  the  enemy  territory.  In  litigation  arising  out  of 
the  insurances  on  cargoes  so  seized  and  condemned,  the 
British  Court  held  that  the  goods  were  properly  described 
as  contraband.  His  Majesty’s  Government  have  also 
enforced  the  right  to  detain  vessels  carrying  goods  of  a 
contraband  nature  to  a  neutral  port,  where  the  territory 
of  the  belligerent  to  whom  they  were  destined  had  no 
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*  Pari.  Papers  (1909),  No.  4,  at  p.  7. 
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access  to  the  sea.  No  contraband  was  found  on  board  such 
vessels,  and  no  case  was  brought  before  a  Prize  Court  for 
decision. 

In  the  case  of  the  Boer  War  it  was  believed — probably 
with  good  reason — that  quantities  of  contraband  found 
their  way  to  Lorenzo  Marques,*  and  then  across  by  short 
land  transport  into  the  Transvaal,  and  the  British  Govern¬ 
ment  acted  on  that  view,  and  in  acting  on  that  view  it 
really  applied  the  doctrine  of  continuous  voyage.  What 
I  am  protesting  against  is  a  misunderstanding  of  the 
doctrine,  and  the  giving  it  a  wide  extension  which  in  the 
end  would  be  fatal  to  it,  because  when  any  doctrine  is 
pushed  to  undue  lengths  its  end  is  not  far  off. 

Sir  Robert  Finlay  :  With  regard  to  continuous 
voyages,  two  propositions  must  be  established  :  (1)  that 
the  goods  were  intended  for  the  enemy  forces,  and  (2)  that 
it  was  to  be  by  way  of  continuous  voyage.  The  point 
cannot  be  put  better  than  in  the  language  used  by  Sir 
Edward  Grey,  that  the  transit  to  the  point  in  the  enemy’s 
country  must  have  been  part  of  the  destination  in  the 
design  by  the  original  consignor,  f  There  might  be  a  cer¬ 
tainty  that  the  goods  would  be  bought  at  a  neutral  port 
at  a  higher  price ;  or  the  goods  might  be  sold  to  a  person 
at  the  neutral  port,  and  the  price  paid  for  them  might 
depend  upon  the  fact  that  the  proximity  of  the  enemy 
country  led  to  the  goods  having  a  value  there  that  they 
would  not  have  elsewhere.  That  might  be  a  reason  for 
the  goods  being  sent  there  ;  but  it  does  not  make  a  “  con¬ 
tinuous  voyage  ”  in  the  sense  in  which  that  term  has  been 
always  applied.  The  accuracy  of  Sir  Edward  Grey’s 
definition  is  supported  by  passages  in  the  Stephen  TlartX 

*  Delagoa  Bay. 

t  Instructions  to  the  British  delegates  at  the  Conference  of  London, 
supra. 

X  (1863),  Blatchford,  P.C.  387,  at  p.  402;  Scott,  Cases  on  International 
Law,  pp.  854-857. 
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the  Bermuda  *  the  Spring  bok^j  and  the  Petcrhoff.% 
See  also  Pitt  Cobbett’s  Cases  upon  International  Law, 
Yol.  II.,  3rd  ed.,  pp.  473-476. 

To  sum  up  this  part  of  the  case,  it  is  submitted  that 
the  Crown  fails,  unless  on  the  evidence  the  Court  finds 
that  two  propositions  are  established  :  (1)  that  the 

provisions  are  intended  for  the  German  Government  or 
the  armed  forces  of  the  German  Government,  and  (2)  that 
there  was  to  be  the  continuous  transit  which  is  contem¬ 
plated  by  the  cases.  It  will  be  submitted,  on  the  evidence, 
that  on  both  of  these  propositions  the  case  for  the  Crown 
fails.  A  great  part  of  the  case  for  the  Crown  dealt  with 
the  probability  of  the  goods  being  meant  to  find  their  way 
ultimately  into  Germany,  but  that  would  not  do.  In  the 
case  of  foodstuffs  it  must  be  that  they  are  destined  for  the 
forces  of  the  enemy.  With  regard  to  the  “  continuous 
voyage  ”  contention,  if  the  first  proposition  were  estab¬ 
lished,  it  would  be  necessary  to  show  that  the  goods  were 
to  find  their  way  to  the  German  Government  or  its  forces 
under  a  continuous  voyage. 

The  next  point  is  how  far  the  Declaration  of  London 
applies  to  the  present  case.  The  Declaration  was  never 
ratified.  At  the  beginning  §  was  this  statement  : 

The  Signatory  Powers  are  agreed  that  the  rules  con¬ 
tained  in  the  following  Chapters  correspond  in  substance 
with  the  generally  recognized  principles  of  international 
law. 

That  is  rather  a  strong  statement.  It  is  not  true  at  all 
except  in  a  diplomatic  sense.  The  Declaration  of  London 
involves  a  good  many  alterations  in  the  international  law. 
How  can  the  statement  be  reconciled  with  Article  35 
of  the  Declaration,  which  put  an  end  to  the  doctrine  of 

*  (1865),  3  Wallace  514,  at  p.  551. 

t  (1866),  5  Wallace  1,  at  pp.  24,  25,  27.  X  (1866),  Ibid.,  28,  at  pp.  57-59. 

§  Manual  of  Emergency  Legislation,  p.  449. 


1915 
July  22. 

Steamships 
“  Kim,” 

“Alfred 

Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 

Argument. 


222 


Lloyd’s  Reports  of  ^rizb  Cases. 


1915 
July  22. 


Steamships 
“  Kim/’ 

“Alfred 
Nobel,  ” 

“  Bjorn- 
stjerne 
Bjornson,” 

“  Fridland.” 

Argument. 


continuous  voyage  as  applied  to  conditional  contraband  ? 
It  is  not  easy  to  see.  The  truth  is  that  the  Declaration 
of  London  was  an  adoption  of  international  law  as 
modified  by  the  agreement.  Most  fortunately  for  this 
country  it  was  not  ratified  because  one  does  not  know 
what  the  effect  of  Article  35  would  have  been,  if  it  has 
received  the  ratification  of  the  Crown. 

Then  Article  65  says  : 

The  provisions  of  the  present  Declaration  must  be 
treated  as  a  whole,  and  cannot  be  separated. 

The  comment  on  this  Article*  is  : 

This  Article  is  of  great  importance,  and  is  in  conformity 
with  that  which  was  adopted  in  the  Declaration  of  Paris. 

The  rules  contained  in  the  present  Declaration  relate 
to  matters  of  great  importance  and  great  diversity.  They 
have  not  all  been  accepted  with  the  same  degree  of  eager¬ 
ness  by  all  the  Delegations.  Concessions  have  been  made 
on  one  point  in  consideration  of  concessions  obtained  on 
another.  The  whole,  all  things  considered,  has  been 
recognized  as  satisfactory,  and  a  legitimate  expectation 
would  be  falsified  if  one  Power  might  make  reservations 
on  a  rule  to  which  another  Power  attached  particular 
importance. 

The  Declaration  is  to  be  taken  as  a  whole,  if  at  all, 
and  for  the  reason  which  the  Committee  state  so  clearly 

r 

in  that  passage.  As  it  was  not  ratified,  it  can  apply  only 
as  far  as  it  derives  validity  from  an  Order  in  Council.  The 
question  really  is  this  :  Is  it  competent  to  the  Crown  by 
Order  in  Council  to  alter  international  law  in  a  matter 
affecting  neutrals,  and  ought  effect  to  be  given  to  such  a 
variation  in  the  Prize  Court  ?  The  Court  is  not  without 
guidance  in  this  matter.  The  Zamora f  rests  on  a  footing 
of  its  own.  It  related  to  provisions  made  by  Order  in 
Council  for  dealing  with  the  case  where  a  ship  being  in 
Court,  or  goods  being  in  Court,  the  Crown  wish  to  acquire 


*  Manual  of  Emergency  Legislation,  p.  511. 
t  Reported  in  a  later  volume  of  this  work. 
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that  property.  Your  Lordship,  after  reviewing  the  con¬ 
tentions  put  forward  as  to  such  an  order  being  ultra  vires y 
said  that  you  had  not  been  satisfied  that  there  was  any¬ 
thing  in  international  law  which  prevented  the  Crown, 
under  a  certain  set  of  circumstances,  taking  the  property  of 
neutrals  and  paying  compensation  for  it.  Your  Lordship 
decided  that  case  on  the  view  that  the  Order  could  not  be 
taken  as  altering  international  law  on  the  subject.  Lord 
Stowell  adopted  a  precisely  similar  line  with  regard  to  the 
Orders  in  Council  of  1807. 

The  President  :  Lord  Stowell’ s  view,  apparently,  as 
far  as  I  have  been  able  to  gather,  can  be  pretty  shortly 
stated  as  this  :  If  an  Order  in  Council  was  clearly  in  viola¬ 
tion  of  international  law  it  w^ould  not  bind  the  Prize  Court, 
but  it  is  inconceivable  that  any  Order  in  Council  made  in 
this  country  would  be  inconsistent,  and,  therefore,  the 
Prize  Court  will  obey  every  Order  in  Council. 

Sir  Robert  Finlay  :  Your  Lordship  has  put  it  very 
forcibly  and  very  epigrammatically,  and  it  comes  to  this 
— that  every  Order  in  Council  is  taken  to  be  in  conformity 
with  international  law,  because  otherwise  it  would  not 
have  been  made. 

The  President  :  Yes. 

Sir  Robert  Finlay  :  I  do  not  think  that  is  what  Lord 
Stowell  said,  because  he  went  so  far  as  to  exercise  his 
own  right  of  judgment  as  to  whether  reprisals  directed  by 
the  Order  in  Council  of  1807  were  in  conformity  with  inter¬ 
national  law. 

Sir  Robert  Finlay  then  read  the  President’s  judgment 
in  the  Zamora*  and  cited  the  Maria  ^  the  Recovery ,+  the 
Fox§  ;  the  note  on  the  Fox  in  Pitt  Cobbett,  Leading  Cases } 

*  Reported  in  a  later  volume  of  this  work, 
t  (1799),  1  Ch.  Rob.  340;  1  E.P.C.  152. 

X  (1807),  6  Ch.  Rob.  341.  §  (1811),  Edw.  311 ;  2  E.P.C.  61. 
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Vol.  II.,  3rd  ed.,  p.  188;  and  Pliillimore,  International 
Law ,  Vol.  III.,  2nd  ed.,  ss.  175,  321,  436.  He  continued  : 
Proceeding  to  apply  these  authorities  to  the  present  case, 
we  have  the  Declaration  of  London — the  unratified 
Declaration  of  London — introducing  a  new  principle 
altogether  with  regard  to  conditional  contraband  by 
Article  35.  It  abolishes  the  doctrine  of  continuous  voyage 
as  applied  to  conditional  contraband,  because  it  says  that 
conditional  contraband  is  not  liable  to  capture  except 
when  found  on  board  a  vessel  bound  for  territory 
belonging  to  or  occupied  by  the  enemy. 


The  President  :  But  the  effect  of  the  Order  in  Council 
of  August  20  is  to  restore  the  law  upon  this  subject  and 
to  put  it  into  a  condition  of  greater  conformity,  to  say 
the  least  of  it,  with  what  international  law  was  before. 


Sir  Robert  Finlay  :  It  still  leaves  it  a  long  way  off  the 
international  law  on  the  subject.  But  the  Crown  cannot 
rely  upon  that  Order  in  Council,  because  it  has  been 
repealed  by  the  Order  of  October  29. 

In  Acts  of  Parliament  repealing  other  Acts,  it  has 
constantly  been  the  practice  to  introduce  a  provision 
saying  :  “  This  shall  not  affect  anything  which  has 

already  been  done,”  and  these  enactments  were  at  last 
given  effect  to  by  the  Interpretation  Act,  1889,  which 
applies  to  all  Statutes  passed  after  1889.  But  there  is  no 
similar  provision  with  regard  to  Orders  in  Council.  It 
is  submitted  that  the  Order  of  October  29  in  this  matter, 
when  it  repealed  the  Order  of  August  20,  meant  exactly 
what  it  said — that  the  incorporation  of  the  Declaration  of 
London  in  international  law  (subject  to  the  modifications 
made  by  the  Order  of  August  20)  was  considered  to  be 
inexpedient,  and,  therefore,  the  Order  is  repealed  with 
no  saving  clause. 

The  President  pointed  out  that  the  Order  in  Council 
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of  October  29,  while  it  expressly  repealed  the  Order  in 
Council  of  August  20,  re-enacted  it  with  other 
amendments. 

Sir  Robert  Finlay  :  That  does  not  mean  it  is  re-enacted 
as  from  August  20.  If  the  Crown  had  intended  that  the 
Order  in  Council  of  August  20,  without  the  modifications 
contained  in  the  subsequent  Order,  should  remain  in  force 
in  respect  to  intermediate  transactions,  why  did  not  they 
say  so  ?  They  did  not  say  so,  because  they  did  not  mean 
it.  Your  Lordship  will  see,  by  glancing  at  the  Order  in 
Council*  what  extensive  modifications  in  international 
law  it  purports  to  introduce.  Supposing  that  the 
Declaration  of  London,  standing  by  itself,  ever  had 
validity,  Article  33  makes  conditional  contraband  liable 
to  capture  if  destined  for  the  use  of  the  armed  forces 
or  of  a  government  department  of  the  enemy  State. 
Article  34  says  that  the  destination  referred  to  in 
Article  33  is  presumed  to  exist  if  the  goods  are  consigned 
to  enemy  authorities  or  to  a  contractor  established  in  the 
enemy  country  who,  as  a  matter  of  common  knowledge, 
supplies  articles  of  this  kind  to  the  enemy,  and  so  also  if 
the  goods  are  consigned  to  a  fortified  place,  or  other 
place  serving  as  a  base  for  the  armed  forces  of  the  enemy ; 
and  Article  35  abolishes  the  doctrine  of  continuous 
voyage  as  applied  to  conditional  contraband,  and  makes 
the  ship’s  papers  conclusive  proof  of  the  voyage  on  which 
she  was  engaged,  unless  she  was  found  entirely  out  of 
her  course. 

Then  comes  the  Order  in  Council  of  August  20. 
Paragraph  3  is  : 

The  destination  referred  to  in  Article  33  may  be  inferred 
from  any  sufficient  evidence  and  (in  addition  to  the  pre¬ 
sumption  laid  down  in  Article  34)  shall  be  presumed  to 
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exist  if  the  .goods  are  consigned  to  or  for  an  agent  of  the 
Enemy  State  or  to  or  for  a  merchant  or  other  person 
under  the  control  of  the  authorities  of  the  Enemy  State. 

Then  paragraph  5  is  this  : 

Notwithstanding  the  provisions  of  Article  35  of  fhe  said 
Declaration,  conditional  contraband,  if  shown  to  have  the 
destination  referred  to  in  Article  33,  is  liable  to  capture  to 
whatever  port  the  vessel  is  bound  and  at  whatever  port 
the  cargo  is  to  be  discharged. 


On  the  assumption  that  this  Order  in  Council  of 
August  20  applies,  the  Crown  has  put  forward  an 
extraordinary  contention,  viz.,  that  every  merchant  in 
the  enemy  State  was  a  merchant  under  the  control  of  the 
authorities  of  the  enemy  State,  and  that,  therefore,  if 
conditional  contraband  was  consigned  to  any  merchant  in 
the  enemy  country  it  must  be  presumed  to  have  a  hostile 
destination. 


The  Solicitor -General  :  I  carefully  said  “  under  all 
the  proved  circumstances  of  these  cases.” 

Sir  Robert  Finlay  :  On  the  construction  put  upon 
these  words,  they  would  apply  to  every  German  merchant. 
But  it  does  not  stop  there  because  paragraph  3  applies  to 
any  “  other  person  under  the  control  of  the  authorities 
of  the  Enemy  State.”  That  would  apply  to  every 
German.  But  it  is  manifest  that  when  paragraph  3 
referred  to  goods  being  consigned  to  “  a  merchant  or  other 
person  under  the  control  of  the  authorities  of  the  Enemy 
State  ”  it  did  not  mean  to  include  all  the  subjects  of  that 
State,  or  all  the  merchants  of  that  State.  It  meant 
persons  who  were  acting  under  the  control  of  the 
Government  in  this  matter. 

• 

The  President  :  It  might  be  read  as  equivalent  to 
agent — “  Merchant  or  other  person  acting  as  agent  for  the 
Enemy  State.” 


Steamship  “  Kim.” 
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Sir  Robert  Finlay  :  It  is  not  surprising  that  they 
proceeded  to  repeal  the  order  at  no  very  long  interval. 
In  effect  paragraph  5  repealed  Article  35  of  the  Declara¬ 
tion  of  London.  In  making  these  comments  upon  that 
Order  in  Council  of  August  20,  I  submit  that  it  must  be 
taken  to  be  blotted  out. 

The  only  vessel  that  sailed  after  the  Order  in  Council 
of  October  29*  was  promulgated  was  the  Kim ,  and  the 
effect  of  that  Order,  supposing  it  to  be  in  force,  must  be 
considered,  and  what  it  does  in  the  way  of  altering 
international  law.  The  second  modification  of  the 
Declaration  of  London  is  :  k 
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The  destination  referred  to  in  Article  33  of  the  said 
Declaration  shall  (in  addition  to  the  presumptions  laid 
down  in  Article  34)  be  presumed  to  exist  if  the  goods  are 
consigned  to  or  for  an  agent  of  the  enemy  State. 


that  is  to  say,  if  they  are  consigned  to  a  person  who 
represents  the  enemy  State  and  acts  as  its  agent.  He  is 
not  a  person  who  is  an  agent  for  some  private  person 
in  the  enemy  State,  but  he  must  be  an  agent  of  the 
Government.  The  third  modification  is  : 


Notwithstanding  the  provisions  of  Article  35  of  the  said 
Declaration,  conditional  contraband  shall  be  liable  to 
capture  on  board  a  vessel  bound  for  a  neutral  port  if  the 
goods  are  consigned  “  to  order,”  or  if  the  ship’s  papers 
do  not  show  who  is  the  consignee  of  the  goods  or  if  they 
show  a  consignee  of  the  goods  in  territory  belonging  to  or 
occupied  by  the  enemy. 

With  regard  to  the  meaning  of  the  words  “  if  the 
goods  are  consigned  to  order,  ”  it  must  be  observed  that 
if  a  bill  of  lading  expresses  that  the  goods  are  consigned 
merely  to  A.  B.  without  adding  “  or  order/’  the  bill  of 
lading  is  not  negotiable,  but  where  delivery  is  to  be  to 
the  order  or  assigns  of  any  person  indicated  by  the  bill 

*  Manual  of  Emergency  Legislation ,  Supplement  2,  p.  78. 
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of  lading,  it  may  be  negotiated  (. Henderson  v.  Gomptoir 
d’Escompte  de  Paris*;  Carver,  Carriage  l)y  Sea,  s.  487). 

It  is  submitted  that  the  words  “  consigned  to  order  ” 
in  the  Order  in  Council  must  mean  that  the  goods  are 
consigned  simply  to  the  order  of  the  consignor.  Where 
no  consignee  is  named,  and  the  goods  are  consigned  simply 
to  any  order  that  the  consignor  may  choose  to  name,  that 
is  regarded  as  a  sort  of  element  of  suspicion.  That 
consideration  does  not  apply  where  the  goods  are 
consigned  to  a  consignee  or  his  order ;  and  in  all  the  cases 
with  which  I  am  concerned  (Messrs.  Armour’s  and  other 
cases  of  Danish  consignees)  the  bill  of  lading  is  made 
out  to  a  person  at  Copenhagen.  It  is  “  to  order  ”  in 
that  sense,  but  the  Order  in  Council  has  no  application 
Avhatever  to  the  case.  It  will  not  do  to  say  :  “  We  ask 

e/ 

your  Lordship  to  infer  that  the  person  named  as  consignee 
of  the  bill  of  lading  was  closely  associated  in  business 
with  Messrs.  Armour,  or  even  their  agent  ” ;  to  be  within 
the  terms  of  the  Order  the  bill  of  lading  must  be  made 
out  simpliciter  to  order.  If  the  bill  of  lading  is  endorsed  in 
blank  the  goods  may  go  anywhere — to  the  person  to  whom 
the  other  copy  of  the  bill  of  lading,  besides  that  on  board 
the  ship,  has  been  sent.  That  is  regarded  as  a  matter 
of  suspicion,  and  it  is  one  of  the  matters  commented  upon 
by  the  French  Court  in  the  case  of  the  Insulinde .f 

The  President  pointed  out  that  most  of  the  goods  on 
the  Kim  were  consigned  to  “  order  Armour  &  Co.  A/S 
Copenhagen,”  others  were  consigned  to  “  order  Armour 
&  Company,  Copenhagen,”  without  the  “  A/S.” 

Mr.  Cave  :  In  the  Alfred  Nobel  the  consignee  is  “  order 
Armour  &  Coy.,”  and  the  party  to  be  notified  is  “  Armour 
&  Coy.,  Copenhagen,”  which  I  assume  to  be  the  Danish 
branch. 


*  (1873),  L.R.  5  P.C.  253. 


t  Ante,  p.  209. 
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Sir  Robert  Finlay  :  The  motive  lying  behind  the 

/ 

provision  of  the  Order  in  Council  is  that  if  the  bills  of 
lading  are  in  blank,  the  destination  may  be  anywhere, 
and  that  does  not  exist  if  they  are  consigned  to  any 
specific  person  or  to  his  order.  My  argument  is  quite  in 
conformity  with  what  is  said  in  the  letter  of  Sir  Edward 
Grey  to  Mr.  Page  of  February  10,  1915*  : 

The  Rules  which  His  Majesty’s  Government  published 
in  the  Order  in  Council  of  the  20th  August,  1914,  were 
criticized  by  the  United  States  Government  as  contrary  to 
the  generally  recognized  principles  of  international  law,  and 
as  inflicting  unnecessary  hardship  upon  neutral  commerce, 
and  your  Excellency  will  remember  the  prolonged  dis¬ 
cussions  which  took  place  between  us  throughout  the  month 
of  October  with  a  view  to  finding  some  new  formulae  which 
should  enable  us  to  restrict  supplies  to  the  enemy  forces, 
and  to  prevent  the  supply  to  the  enemy  of  materials 
essential  for  the  making  of  munitions  of  war,  while  inflicting 
the  minimum  of  injury  and  interference  with  neutral 
commerce.  It  was  with  this  object  that  the  Order  in  Council 
of  29th  October  was  issued,  under  the  provisions  of 
w'hich  a  far  greater  measure  of  immunity  is  conferred  upon 
neutral  commerce.  In  that  order  the  principle  of  non¬ 
interference  with  conditional  contraband  on  its  way  to  a 
neutral  port  is  in  large  measure  admitted;  only  in  three 
cases  is  the  right  to  seize  maintained,  and  in  all  those  cases 
the  opportunity  is  given  to  the  claimant  of  the  goods  to 
establish  their  innocence.  Two  of  those  cases  are  where 
the  ship’s  papers  afford  no  information  as  to  the  person 
for  whom  the  goods  are  intended.  It  is  only  reasonable 
that  a  belligerent  should  be  entitled  to  regard  as  suspicious 
cases  where  the  shippers  of  the  goods  do  not  choose  to 
disclose  the  name  of  the  individual  who  is  to  receive  them. 
The  third  case  is  that  of  goods  addressed  to  a  person  in 
the  enemy  territory.  In  the  peculiar  circumstances  of  the 
present  struggle,  where  the  forces  of  the  enemy  comprise 
so  large  a  proportion  of  the  population,  and  where  there 
is  so  little  evidence  of  shipments  on  private  as  distinguished 
from  Government  account,  it  is  most  reasonable  that  the 
burden  of  proof  should  rest  upon  the  claimant. 
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*  Command  Papers,  7816.  1915,  Misc.  No.  6. 
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Next  it  is  submitted  that  where  neutral  goods  have 
been  seized  on  board  a  neutral  ship,  it  is  for  the  Crown 
to  establish  the  right  to  condemnation ;  and  that  submis¬ 
sion  is  borne  out  bv  the  terms  of  this  Order  of  October  20, 

/ 

because,  after  saying  in  the  third  paragraph  that  goods 
consigned  to  order  are  liable  to  be  seized  as  contraband, 
it  goes  on  : 

In  the  eases  covered  by  the  preceding  paragraph  (iii) 
it  shall  lie  upon  the  owners  of  the  goods  to  prove  that  their 
destination  was  innocent. 

That  means  that  the  burden  of  proof  lies  upon  the  Crown. 
It  only  remains  to  make  a  few  observations  on  some  of  the 
remarks  made  by  Counsel  for  the  Crown. 

Mr.  Cave  referred  to  Butcher  v.  Henderson*  on  the 
effect  of  a  repeal. 

Sir  Robert  Finlay  :  As  to  completed  transactions,  that 
case  and  Surtees  v.  Ellison cited  therein,  would  have 
been  well  worth  citing.  They  would  have  applied  if 
these  ships  had  been  brought  in  and  condemned  before 
the  repeal,  but  not  where  a  ship  has  merely  sailed. 

The  President  :  Of  course,  in  one  sense  an  Order  in 
Council  has  no  binding  legal  effect  upon  a  neutral.  An 
Order  in  Council  is  rather  more  like  a  document 
indicating  to  neutrals  what  this  country  proposes  to  do  in 
certain  events.  I  think  the  best  way  to  meet  your  argu¬ 
ment  upon  this  would  be  to  say  that  the  Order  in  Council 
of  August  20  had  been  promulgated  when  these  three 
ships,  the  Alfred ■  Nobel ,  the  Bjornstjerne  Bjornson ,  and 
the  Fridland  started,  and  they  had  the  intimation  that 
in  certain  events  certain  consequences  would  follow. 

Sir  Robert  Finlay:  Yes;  but  before  the  vessel  is 
captured  that  Order  in  Council  has  been  repealed. 


*  (1868),  L.R.  3  Q.B.  335. 


t  (1829).  9  B.  &  C.  750. 
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The  President  :  That  is  true ;  but  if  the  voyage  was 
embarked  upon  after  the  intimation  that  certain  conse¬ 
quences  might  ensue,  that  would  be  argued  against  you. 

Sir  Robert  Finlay  :  I  submit  it  will  not  give  the  Crown 
a  favourable  result,  because  before  the  time  for  action 
comes,  the  same  authority  which  enacted  that  Order 
repealed  it  simpliciter.  But  even  if  the  Order  remained  in 
force,  it  would  not  help  the  Crown.  The  goods  are  not 
consigned  to  an  agent  of  the  enemy  State;  they  are  not 
consigned  to  or  for  a  merchant  or  other  person  under 
the  control  of  the  enemy  State,  nor  is  Article  5  of  the 
Order  satisfied .  That  applies  where  conditional  con¬ 
traband  is  shown  to  have  a  destination  referred  to  in 
Article  33,  namely,  to  the  enemy’s  forces  or  the  enemy 
Government. 
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Then  counsel  for  the  Crown  have  harped  on  the 
enormous  increase  in  the  importation  of  foodstuffs  into 
Denmark.  That  is  absolutely  consistent  with  a  demand 
on  the  part  of  the  civilian  population  of  Germany  for 
foodstuffs  since  the  war,  and  to  the  proximity  of  Copen¬ 
hagen  leading  to  foodstuffs  being  imported  there  in  order 
to  get  the  price  which  would  be  given  in  Germany  for 
these  articles.  Direct  trade  with  Germanv  is  at  an  end 
owing  to  the  English  cruisers.  That  accounts  for  there 
being  a  great  deal  more  imported  into  Copenhagen,  but 
it  does  not  show  to  any  extent  that  these  goods  were 
consigned  to  enemy  forces,  nor  even  that  their  destination 
is  Germany.  And  neutrals  according  to  the  authorities 
are  entitled  to  take  goods  at  Copenhagen  even  although 
they  may  contemplate  disposing  of  them  to  Germany. 

The  practice  in  Germany  of  requisitioning  articles 
when  war  prevails  is  not  a  new  practice.  The  existence 
of  such  a  power  on  the  part  of  the  Government,  and  the 
fact  that  it  has  been  used,  have  never  been  deemed  a 
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reason  for  rendering  foodstuffs  other  than  conditional 
contraband. 

The  President  :  It  is  said  that  the  practice  of  Germany 
is  not  to  engage  agents  for  the  purpose  of  buying 
in  Denmark  or  any  other  neutral  country,  or  even  their 
own  goods  which  they  find  necessary  for  their  troops, 
but  to  requisition  them  from  their  own  merchants. 

Sir  Robert  Finlay  :  That  does  not  make  a  consignment 
to  a  civilian  a  consignment  to  the  enemy  forces  or  enemy 
Government.  It  is  simply  that  the  enemy  Government 
may  take  these  materials. 

During  the  rest  of  the  day  Sir  Robert  Finlay  discussed 
the  facts  relating  to  the  claims  of  Armour  &  Co.  and  the 
Provision  Import  Co.. 


1915  Sir  Robert  Finlay  finished  his  argument  on  the  facts 

- relating  to  the  claim  of  the  Provision  Import  Co.,  and 

then  dealt  with  the  claims  of  Messrs.  Pay  &  Co.,  Mr. 
Christian  Loehr,  Messrs.  Christensen  &  Thogersen,  Mr. 
V.  Elwarth,  Messrs.  Marcus  &  Co.,  P.  Buch  &  Co., 
Bunchs  Fed.  and  Mr.  Frigast.  In  conclusion,  he 
submitted  that  the  Crown  had  not  made  out  either  (1)  that 
the  goods  included  in  these  claims  were  destined  to  the 
forces  or  the  Government  of  the  German  Empire,  nor 
(2)  that  they  were  to  go  to  that  destination  by  continuous 
voyage  within  the  meaning  of  the  cases.  He,  therefore, 
asked  that  the  goods  should  be  restored  with  compensation 
for  the  losses  which  the  claimants  had  suffered  by  reason 
of  the  seizure. 

Mr.  Leslie  Scott,  K.C.,  M.P.,  following  Sir  Robert 
Finlay  in  the  same  set  of  claims,  cited  Hobbs  v.  Henning * 
and  Seymour  v.  London  and  Provincial  Insurance  Co.,t 
with  which  Sir  Robert  Finlay  had  asked  him  to  deal.  He 


*  (1864).  17  C.B.,  N.S.  791. 


t  (1872),  41  L.J.C.P.  193. 
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said  :  The  point  of  those  cases  is  that  in  order  to  constitute 
contraband  liable  to  condemnation  it  has  to  be  established 
that  the  destination  is  a  guilty  destination.  The  principle 
underlying  the  rule  of  international  law,  that  contraband 
is  liable  to  condemnation,  is  that  a  neutral  shipper  of 
contraband  is,  in  his  private  capacity,  guilty  of  an  un- 
neutral  act  towards  the  belligerent  in  question.  It  is  no 
breach  of  neutrality  by  the  Government  to  which  the 
individual  shipper  belongs;  but  it  is  an  un-neutral  act 
done  by  the  individual  shipper,  because  his  intention  in 
the  matter  is  that  the  goods  should  go  through  to  the 
contraband  destination  in  the  enemy  country  in  case  of 
absolute  contraband,  and  to  the  military  forces  or 
the  Government  of  the  enemy  in  case  of  conditional 
contraband. 


1915 

July  23. 


Steamsecips 
“  Kim,” 

‘ ‘  Alfred 
Nobel,” 

“  Bjorn- 

ST.TERNE 

Bjornson,” 
“  Fridland.” 

Argument. 


The  President  :  A  private  person  in  a  neutral  country 
has  got  no  obligation  of  neutrality,  and,  therefore,  cannot 
be  guilty  of  an  un-neutral  act. 

Mr.  Scott  :  In  a  certain  sense  to  say  that  he  has  an 
obligation  is  to  use  a  metaphor.  It  is  enough  if  he  does 
a  particular  act — a  sanction  is  attached  to  it  which  we 
are  in  the  habit  of  attaching  to  obligations. 

The  President  :  The  plain  transaction  is  this — these 
goods  which  we,  a  belligerent  country,  have  declared  to 
be  contraband  are  going  to  the  forces  of  the  enemy,  and 
we  will  stop  them.  That  is  all. 

Mr.  Scott  :  I  agree.  Underlying  the  whole  doctrine  of 
contraband  is  that  conception,  and  it  explains  a  good  deal. 
Un- neutral  service,  of  course,  is  a  technical  term  which 
has  been  applied  specifically  for  some  time  past,  and  has 
now  become  crystallized  by  Article  45  of  the  Declaration 
of  London  as  appropriate  to  the  carriage  of  soldiers,  or 
enemy  despatches,  and  so  on.  But  it  is  submitted  that 
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qua  the  private  individual  of  the  neutral  nation  who  does 
any  one  of  these  acts,  the  underlying  principle  is  the  same 
whether  it  is  what  is  technically  known  as  un-neutral 
service,  or  the  carriage  of  contraband.  These  two  cases 
draw  distinction,  and  a  clear  distinction,  on  the  question 
of  continuous  voyage,  between  a  shipment  to  a  neutral 
port  for  the  purpose  of  those  goods  ultimately  finding 
their  way  to  a  contraband  destination,  and  a  shipment 
which  is  continuous  to  the  contraband  destination,  in  the 
sense  that  the  shipper  is  a  party  to  the  passage  or 
transport  of  the  goods  to  their  ultimate  destination.  Both 
cases  related  to  the  voyage  of  the  Peterhoff  * 

In  the  later  case,  Seymour  v.  London  and  Provincial 
Insurance  Company,  Mr.  Justice  Willes,  who  delivered  the 
judgment  of  the  Court,  said  : 


I  take  it  to  be  clear  that  a  neutral  can  no  more  rightly 
import  arms  of  war  into  a  belligerent  country  without  being 
liable  to  have  his  goods  seized  on  the  w^ay  than  his 
government  being  neutral  can  import  a  cargo  of  arms  into 
a  belligerent  country  without  creating  a  casus  belli.  That 
is  the  true  character  in  which  contraband  may  be  seized. 
It  is  a  case  of  private  war,  so  to  speak,  carried  on  by 
individuals,  by  sending  into  a  belligerent  country  arms 
which  may  be  used  in  war.  It  is  an  act  which  is  in  its 
character  hostile  by  reason  of  the  destination  of  the  goods. 
It  differs  from  the  case  of  a  sale  to  a  belligerent  in  a  neutral 
country,  as  that  by  the  law  of  nations,  notwithstanding 
the  reasonings  of  Sir  Bobert  Phillimore  (3  Phillimore’s 
International  Law),  is  not  regarded  as  having  such  a 
character. 


That  passage  justifies  the  submission  that  the  basis 
underlying  the  law  of  contraband  is  precisely  the  same 
principle  as  that  which  is  technically  known  to-day  as 
un- neutral  service.  Condemnation  is  attached  to  an  act 
which,  on  the  part  of  the  private  individual,  is  essentially 
un -neutral  in  its  character  because  it  gives  assistance  to 


*  (1866).  5  Wallace  28. 
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the  enemy.  That  is  why,  in  the  case  of  conditional  con¬ 
traband,  it  is  essential  to  prove  destination  to  the  enemy 
Government  or  enemy  forces,  as  distinguished  from 
absolute  contraband.  The  reason  why  it  is  not  necessary 
to  prove  it  in  the  case  of  absolute  contraband  is  that  from 
its  nature,  since  it  cannot  be  used  by  the  civil  population 
(not  being  ancipitis  usus),  it  must  be  going  to  the  enemy 
Government.  In  the  Iminci*  Lord  Stowell  treated 
condemnation  for  sending  contraband  as  a  punishment  for 
an  offence.  No  doubt  the  words  were  used  in  some  degree 
in  a  metaphorical  sense,  but  still  that  is  the  language  in 
which  he  expresses  himself,  and  it  illustrates  the  proposi¬ 
tion  that  it  is  in  its  character  of  an  un-neutral  act  that 
the  sending  of  contraband  exposes  the  owner  of  the 
contraband  to  the  penalty  of  condemnation.  That  is 
entirely  consonant  with  the  general  principle  applied  both 
to  contraband  and  to  blockade,  that  knowledge  is 
essential.  Take  the  ordinary  rule  where  an  article  is 
added  to  the  contraband  list  after  the  vessel  has  sailed ; 
it  is  not  to  be  treated  as  contraband.  So  in  regard  to  a 
notice  of  blockade  and  a  number  of  other  similar  rules. 
All  these  rules  are  dependent,  so  to  speak,  -upon  a  guilty 
intention- in  the  mind  of  the  party  concerned.  If  that  is 
the  principle,  then  a  light  is  thrown  upon  the  question 
to  be  decided  by  considering  it  in  the  light  of  the  offence 
which  it  is  alleged  was  intended  to  be  committed.  The 
offence  in  the  case  of  conditional  contraband  is  the  offence 
of  taking  overt  steps  towards  carrying  out  the  intention 
of  sending  goods  through  to  the  enemy  Government.  The 
application  of  the  principle  to  the  facts  of  the  case  is  this  : 
where  goods  are  merely  going  to  the  neutral  port  with  the 
idea  that  there  they  will  find  a  ready  sale,  whether  it  be 
direct  to  German  buyers  or  to  dealers  in  that  country  who 
will  send  the  goods  on  to  Germany,  or  for  the  purpose  of 
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consumption  in  that  neutral  country  (Denmark),  is 
entirely  immaterial ;  any  of  those  three  circumstances  is 
completely  innocent  as  regards  the  doctrine  of  contraband. 
It  is  submitted  that  sending  the  goods  to  Denmark  for 
the  express  purpose  on  the  part  of  those  owners,  the 
shippers,  of  sending  the  goods  forward  for  sale  in 
Germany  is  equally  innocent,  because  for  tlie  purpose  of 
conditional  contraband  the  voyage,  the  continuity  of  which 
must  be  established,  is  a  voyage  to  the  enemy  Government, 
or  the  enemy  forces,  and  it  does  not  matter  where  the 
voyage  is  terminated,  or  intended  to  be  terminated,  if  it 
is  terminated  at  any  point  short  of  that  ultimate  destina¬ 
tion,  whether  it  be  in  Germany,  or  in  Denmark ;  or,  to  put 
it  the  other  way,  the  onus  is  on  the  Crown  of  showing 
that  the  goods  were,  as  Mr.  Justice  Willes  said,  bound 
from  the  outset  to  go  through  to  the  enemy  Government, 
and  nothing  short  of  that  will  suffice. 

Mr.  Scott,  for  Messrs.  Morris  &  Co.,  said  that  his 
legal  argument  applied  also  to  their  case.  He  then  dealt 
with  the  facts  relating  to  their  shipments.  In  the  course 
of  his  address  the  President  remarked  :  Can  we  not 
shorten  this  ?  As  far  as  Morris  &  Co.  are  concerned, 
and  as  far  as  foodstuffs  which  they  sent  to  their  agents 
at  Copenhagen  are  concerned,  and  not  consigned  to 
neutral  persons,  do  you  say  they  were  intended  for  a 
Danish  market  or  the  German  market  ? 


Air.  Scott  :  My  submission  is  that  there  is  no  evidence 
which  they  were  intended  for,  in  regard  to  any  specific 
consignment,  but  that  it  was  expected  the  great  bulk 
would  find  their  way  to  Germany  ultimately  is  obvious. 

The  Solicitor -General  :  P>v  your  clients  ? 

*>  «/ 

Mr.  Scott  :  That  is  obvious. 

The  President  :  In  other  words,  these  goods  would  not 
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have  been  sent  to  Denmark  if  the  Germans  were  not  close 
by  ? 

Mr.  Scott  :  That  is  obvious. 

The  President  :  That  shortens  matters  considerably. 

In  conclusion,  Mr.  Scott  submitted  that  there  was  no 
evidence  that  Messrs.  Morris  &  Co.’s  shipments  were 
intended  otherwise  than  for  sale  in  Denmark,  or  at  the 
highest  to  German  buyers  for  civil  use,  and  that  the  case 
was  within  the  principles  laid  down  by  Mr.  Justice  Willes 
in  Seymour  v.  London  and  Provincial  Insurance 
Company  * 
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Mr.  Ernest  Pollock,  K.C.,  M.P.  (for  Messrs.  Swift  & 
Co.  and  Hammond  &  Co.)  :  Before  I  come  to  the  question 
of  the  evidence  I  desire  to  add  a  word  or  two  on  one  or 
two  points,  while  associating  myself  with  all  the  argu¬ 
ments  which  have  been  presented  by  Sir  Bobert  Finlay. 
With  regard  to  the  two  inconsistent  Orders  in  Council, 
those  of  August  20  and  October  29,  it  is  perhaps  of 
importance  to  see  that  where  there  are  no  words  as  in  the 
Interpretation  Act,  1889,  to  make  good  any  proceedings 
which  were  being  taken  under  a  repealed  statute,  then  the 
statute  which  is  repealed  is  gone  for  all  purposes.  In 
Surtees  v.  Ellison  f  Lord  Tenterden,  in  giving  judgment, 
said  : 

It  has  been  long  established,  that,  when  an  act  of 
parliament  is  repealed,  it  must  be  considered  (except  as  to 
transactions  past  and  closed')  as  if  it  had  never  existed. 


By  reason  of  the  Interpretation  Act  the  repealing 
statute  does  ordinarily  carry  forward  the  procedure  that 
was  necessary  in  the  case  of  the  repealed  statute.  That 
does  not  make  the  principles  which  were  enunciated 
before,  and  which  are  still  part  of  our  municipal  law,  the 


*  (1872),  41  L.J.C.P.  193. 


t  (1829),  9  B.  &  C.  750. 
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less  binding  on  this  Court.  And  inasmuch  as  the  Order 
in  Council  of  October  29  savs  nothing  to  carry  forward 
the  position  after  it  has  repealed  the  previous  Order  in 
Council,  it  is  submitted  upon  the  law  as  established  that 
the  Order  in  Council  of  August  20  has  gone. 

The  President  :  Qua  neutrals,  Mr.  Pollock,  is  an  Order 
in  Council  anything  more  than  a  public  intimation  of  how 
this  country  proposes  to  deal  with  them  ? 


Mr.  Pollock  :  I  agree,  but  then  it  is  all  the  more 
important  that  our  municipal  law  should  be  plain,  because 
we  cannot  alter  our  system  to  the  disadvantage  of 
neutrals.  To  some  extent  we  are  bound  in  honour  to 
consider  that  the  neutral  is  entitled  to  have  a  knowledge 
of  our  law.  If  he  had  submitted  the  case  to  somebody 
well  versed  in  English  law  he  might  say  :  “  That  is  a 
well-established  principle  of  English  law,  and  I  cannot 
suppose  that  in  any  Court  within  the  United  Kingdom 
different  principles  would  have  been  enunciated.’5 


The  President  :  The  vessels  to  which  this  argument  is 
applied  sailed  on  October  20,  27,  and  28.  This  country 
had  already  said  on  August  20  that  any  vessels  coming 
from  America  under  certain  conditions  would  be  dealt 
with  in  a  certain  way,  and  they  started  on  their  voyage 
after  that  intimation  had  been  given,  and  while  the  Order 
in  Council  of  August  20  was  still  unrepealed.  Could  they 
say  :  “  Oh,  we  will  start,  because  it  may  be  that  before 
we  end  our  journey  there  will  be  another  Order  in  Council 
which  will  not  take  the  precaution  of  reserving  all  rights 
under  the  first.”  Must  not  they  rather  be  looked  at  as 
people  who  sailed  after  the  intimation  of  August  20,  and 
therefore  subject  to  anything  that  may  be  done  under 
that  Order? 

Mr.  Pollock  :  The  neutral  may  be  said,  the  moment 
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he  left  on  October  20  or  27,  to  have  shipped  his  cargo 
under  a  contract  with  this  country. 

The  President  :  Supposing  you  had  said,  “  The  Order 
in  Council  of  August  20  may  be  altered,  but  until  it  is 
altered  I  will  take  care  to  put  myself  in  some  place  of 
refuge — either  in  neutral  waters  or  somewhere  where  I 
cannot  be  seized.7’  After  you  had  done  that,  and  whilst 
you  were  protecting  yourself  in  that  way,  if  the  Order  of 
October  29  had  come  into  force,  you  could  say,  “  Now  I 
am  all  right ;  the  Order  of  October  29  repealed  the  Order 
of  August  20,  and  now  I  cannot  be  seized.77  In  that  case 
you  would  be  on  much  firmer  ground ;  but  you  were  still 
at  sea  when  the  Order  of  October  29  was  published,  and 
did  not  know  about  it. 

Mr.  Pollock  :  No,  but  we  cannot  get  rid  of  the  fact 
that  notice  ought  to  be  given  to  the  neutral  as  to  what 
is  the  law  in  force. 

The  President  :  The  law  in  force  was  the  one  which 
was  in  force  when  you  started.  You  embarked  on  your 
voyage  when  that  was  the  law,  and  you  probably  said  to 
yourself,  “  Notwithstanding  that  is  the  law,  we  go  upon 
the  voyage,77  and  you  run  the  risks  accordingly.  That  is 
my  present  view,  but  I  will  look  into  the  matter  carefully. 

Mr.  Pollock  :  That,  if  I  may  say  so  respectfully, 
Avould  be  excellent  reasoning  if  you  were  dealing  with  a 
subject  of  the  King.  But  here  you  have  a  case  where  you 
can  only  impose  the  law  by  the  international  comity  of 
nations,  and  in  all  cases  it  has  been  assumed — of  course, 
a  most  important  case  is  notice  of  blockade — that  you 
must  give  the  neutral  notice  of  wliat  your  law  is.  You 
have  to  consider  whether  or  not,  at  the  moment  of  seizure, 
the  neutral  is  in  delicto.  There  is  a  very  great  difficulty 
— and  I  am  not  sure  that  it  is  cleared  up  by  any  of  the 
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cases — as  to  what  the  position  is  between  the  start  and 
the  capture.  Here  you  have  to  consider,  when  you  come 
into  this  Court,  whether  the  Crown  are  still  armed  with 
the  weapon  which  was  in  their  hands  at  the  time  the 
vessel  sailed.  It  is  impossible  to  use  that  weapon,  because 
it  is  already  gone. 

Another  point  on  which  I  want  to  cite  some  authority 

arises  on  Art.  34  of  the  Declaration  of  London .*  It  savs  : 

«/ 

The  destination  referred  to  in  Article  33  is  presumed 
to  exist  if  the  goods  are  consigned  to  enemy  authorities,  or 
to  a  contractor  established  in  the  enemy  country  who,  as 
a  matter  of  common  knowledge,  supplies  articles  of  this 
kind  to  the  enemy.  A  similar  presumption  arises  if  the 
goods  are  consigned  to  a  fortified  place  belonging  to  the 
enemy,  or  other  place  serving  as  a  base  for  the  armed 
forces  of  the  enemy. 

Some  affidavits  have  been  put  in,  to  show  that  Stettin  and 
certainly  Liibeck  came  within  that  definition — as  serving 
as  a  base  to  the  armed  forces  of  the  enemv.  There  is  a 
definition  of  the  phrase  “  base  of  operations  ”  in  Sir 
Alexander  Cockburn's  Award  in  the  Alabama  Arbitration. 
It  is  to  be  found  in  the  volume  of  the  Blue  Books  which 
contains  the  Award  of  the  Arbitrators  and  the  Reasons  of 
Sir  Alexander  Cockburn.  He  was  dealing  with  the  case  of 
the  Florida ,  which  had  to  put  into  a  port  for  coaling.  He 
repudiated  the  suggestion  that  merely  going  to  a  place 
where  she  could  get  coal  could  mean  that  she  had  gone  to 
a  base,  but  incidentally  lie  gave  a  definition  of  a  base,  and 
he  said  at  page  159  : 

It  must  be,  I  think,  plain  that  the  words  “  base  of 
operations  ”  must  be  accepted  in  their  ordinary  and  cus¬ 
tomary  sense,  as  they  have  hitherto  been  understood  both 
in  common  parlance  and  many  authors  who  have  written 
on  International  Law.  Now  the  term  “  base  of  warlike 
operations  ”  is  a  military  term,  and  has  a  well-known  sense. 


*  Manual  of  Emergency  Legislation,  p.  456. 
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It  signifies  a  local  position  which  serves  as  a  point  of 
departure  and  return  in  military  operations  and  with  which 
a  constant  connection  and  communication  can  be  kept  up, 
and  which  may  be  fallen  back  upon  whenever  necessary. 

According  to  the  evidence  as  to  Liibeck  or  Stettin,  they 
certainly  would  not  fulfil  that  condition.  They  had  a 
certain  number  of  troops  stationed  there,  but  not 
necessarily  for  any  particular  purposes  other  than  the 
mere  training  of  the  troops.  He  goes  on  : 
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In  naval  warfare  it  would  mean  something  equivalent 
to  a  port  or  water  in  which  a  fleet  or  a  ship  of  war  might 
watch  an  enemy  and  sally  forth  to  attack  him  with  a 
possibility  of  falling  back  upon  the  port  or  water  in  question 
for  fresh  supplies  or  shelter  or  renewal  of  operations. 


And  he  gives  illustrations  from  various  writers  of 
authority  supporting  that  definition.  Now  anything  we 
have  heard,  so  far  as  Stettin  and  Liibeck  are  concerned, 
would  not  satisfy  that  definition.  The  mere  fact  that  a 
vessel  happened  to  have  been  built  there  would  not  make 
them  ports  for  a  renewal  of  operations,  which  an  Admiral 
would  fall  back  upon,  or  from  which  he  would  sally  forth 
for  the  purpose  of  watching  an  enemy,  unless  you  say  that 
every  port  fulfils  that  function. 


The  President  :  You  have  been  citing  what  Sir 
Alexander  Cockburn  says  about  a  base  of  operations,  but 
a  base  of  supplies  would  equally  satisfy  the  words  “  place 
serving  as  a  base  for  the  armed  forces  of  the  enemy. ” 
The  base  for  the  armed  forces  of  the  enemy  may  be  either 
a  base  of  operations  or  of  supply. 

Mr.  Pollock  :  That  must  mean  not  merely  a  place  from 
which  some  supplies  could  be  obtained,  but  a  place  which 
is  maintained  for  the  purpose  of  supply  to  the  forces. 
Otherwise  every  port  would  be  a  base  of  supply.  Of 
course,  in  the  case  of  Germany — where  there  are  so  few 
hi.  R 
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ports — one  looks  a  little  differently  at  a  place  like  Ltibeck 
from  what  one  does  at  a  place  in  the  United  Kingdom ;  but 
there  is  many  a  small  watering  place  here  where,  if  a 
warship  put  in,  no  doubt  she  would  be  able  to  obtain  some 
supplies.  If  you  say  simply  a  place  where  a  ship  can  get 
supplies,  then  practically  every  port  in  the  United 
Kingdom  would  become  a  base  of  supplies  for  the  armed 
forces  of  the  Crown,  and  that  cannot  have  been  the 
meaning  of  those  who  drew  up  this  Declaration  of  London  ; 
because  it  would  have  been  a  very  serious  inroad  into  the 
rights  of  the  United  Kingdom. 


Mr.  Cave  :  It  was  one  of  the  arguments  against  the 
Declaration  of  London  that  it  might  be  so  considered. 

Mr.  Pollock  :  One  of  the  strongest  possible  arguments. 
Therefore,  when  one  comes  to  consider  what  the  meaning 
of  Article  34  is,  before  such  an  interpretation  is  placed 
upon  it,  consideration  ought  to  be  given  to  the  position  of 
the  ports  in  the  United  Kingdom,  if  so  large  an  interpreta¬ 
tion  were  given  to  it. 

Another  passage  in  the  Report  on  the  Declaration*  is  : 

The  rules  for  conditional  contraband  differ  from  those 
laid  down  for  absolute  contraband  in  two  respects :  (1) 

there  is  no  question  of  destination  for  the  enemy  in  general, 
but  of  destination  for  the  use  of  his  armed  forces  or  govern¬ 
ment  departments;  (2)  the  doctrine  of  continuous  voyage 
is  excluded  ...  It  is  the  departments  of  the  State 
which  are  dependent  on  the  central  power  that  are  in 
question,  and  not  all  the  departments  which  may  exist  in 
the  enemy  State;  local  and  municipal  bodies,  for  instance, 
are  not  included,  and  articles  destined  for  their  use  would 
not  be  contraband. 


The  intention  of  this  passage  clearly  is  to  draw  a 
distinction  between  a  port  or  place  which  a  department  of 
the  State  uses  for  the  purpose  of  the  operations  of  the 


*  Manual  of  Emergency  Legislation,  p.  486. 
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army  or  navy  and  a  place  which  simply  can  be  used  in  an 
emergency. 

Mr.  Pollock  then  discussed  the  evidence  relating  to 
the  claims  of  Swift  &  Co.  and  Hammoud  &  Co. 

Mr.  Pollock  continued  his  address  on  the  claims  of 
Swift  &  Co.  and  Hammond  &  Co.  He  contended  that  all 

i 

that  the  relevant  evidence  established  was  that  Swift  &  Co. 
desired  to  take  part  in  the  sales  at  Copenhagen,  where 
there  was  a  good  market.  No  doubt  the  market  would  be 
enhanced  by  the  fact  that  Germany  was  buying,  but  he  did 
not  admit  that  the  goods  were  going  to  Germany.  Swift  & 
Co.  had  a  perfect  right  to  sell  in  Copenhagen,  and  he  did 
not  care  whether  it  was  our  allies  or  enemies  who  were 
putting  up  the  market.  It  could  not  be  imposed  upon  the 
neutral  that  they  should  take  steps  to  see  that  their  goods, 
once  they  were  sold  in  Denmark,  should  not  go  to  one  of 
the  belligerents. 

Mr.  Pollock  concluded  his  address,  and  in  sum¬ 
marizing  his  arguments  repeated  the  submission  that 
his  clients  had  a  perfect  right  to  send  the  goods  to 
Copenhagen. 

The  President  :  You  say  that  you  sent  them  to 
Copenhagen  to  be  dealt  with  by  independent  merchants  at 
Copenhagen  because  there  was  a  market  there  ?  Supposing 
you  sent  them  to  a  branch  American  firm  acting  as  agents 
for  the  American  firm,  whether  it  has  an  entity  or  not - 

Mr.  Pollock  :  I  do  not  see  that  it  makes  any  difference  ; 
they  are  to  be  handled  there  and  there  is  to  be  a  re-sale. 

t/ 

The  President  :  I  am  assuming  that  the  branch 
company  is  a  mere  agency,  and  that  they  were  sent  to  the 
branch  company  in  Copenhagen  for  sale.  That  is  not  a 
re-sale,  because  they  were  never  purchased. 
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Mr.  Pollock  :  No,  my  Lord,  but  my  point  is  that 
they  were  to  be  sold  in  Copenhagen  and  dealt  with  in 
Copenhagen. 

The  President  :  I  follow  that,  but  supposing  the  fact 
is  not  that  they  were  sold  to  an  independent  merchant  at 
Copenhagen,  but  sent  by  Swift  &  Co.  and  Hammond  & 
Co.,  of  America,  to  Swift  &  Co.  and  Hammond  &  Co.  at 
Copenhagen  ? 


Mr.  Pollock  :  That  does  not  militate  against  my 
clients.  What  has  got  to  be  found  is  that  the  intention 
with  which  these  agents  received  the  goods  in  Denmark 
was  for  the  purpose  of  sending  them  to  Germany.  There 
is  no  evidence  of  that. 


The  President  :  But  supposing  there  is  either  direct 
evidence,  or  sufficient  evidence  to  entitle  me  and  cause  me 
to  draw  the  inference  ? 

Mr.  Pollock  :  So  long  as  there  is  discretion  allowed  to 
the  house  domiciled  or  resident  in  Copenhagen,  and 
exerciseable  in  Copenhagen,  no  deduction  ought  to  be  made 
against  my  clients. 

The  President  :  If  they  were  agents  for  you  at  Copen¬ 
hagen,  they  received  the  goods  at  Copenhagen  and  they 
were  still  yours.  If  they  sent  them  from  there  to  enemy 
territory  in  one  case,  or  to  the  Government  department 
or  the  armed  forces  in  another,  that  is  a  good  complete 
voyage,  is  it  not  ? 

Mr.  Pollock  :  If  the  agent  has  a  discretion  as  to 
whether  he  will  sell  the  goods  to  Germany  or  to  any  other 
country  or  buyer,  then  there  is  no  wrong  to  be  imputed 
to  Messrs.  Swift  &  Co.  There  is  no  continuity  of  voyage. 
If  your  Lordship  held  that  the  agent  who  received  them 
in  Copenhagen  had  no  power  at  all,  except  to  transmit 
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them  to  German}-,  because  he  had  received  instructions 
to  that  effect  from  Chicago,  then,  of  course,  your  Lord- 
ship  would  hold  that  the  intention  existing  in  Chicago 

• 

was  made  out.  But  if  the  agent  has  a  power  of  selling, 
say,  to  Germany  or  to  Kussia,  and  if  Russia  is  paying  a 
better  price  than  Germany,  he  will  say  :  “I  will  send  to 
Russia,  ”  then,  for  all  purposes,  the  adventure  is  ended 
at  Copenhagen,  even  though  it  terminates  in  the  hands 
of  the  agent  of  the  original  sender  from  Chicago. 
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Mr.  Maurice  Hill,  K.C.  (for  the  Cudahy  Packing 
Co.),  said  that,  with  regard  to  the  law  and  the  general 
aspect  of  the  case,  he  desired  to  adopt  everything  that 
Sir  Robert  Finlay  had  urged.  There  were  only  one  or 
two  observations  which  he  wanted  to  make  with  regard 
to  some  detailed  matters  of  law.  He  continued  :  There 
are  certain  presumptions  as  to  destination  in  Article  34 
of  the  Declaration  of  London,  when  goods  are  consigned  to 
enemy  authorities  or  to  a  contractor  and  so  forth,  and 
now  in  the  Order  in  Council  of  August  20  there  is  this 
added  one  : 


...  if  the  goods  are  consigned  to  or  for  an  agent  of  the 
Enemy  State  or  to  or  for  a  merchant  or  other  person  under 
the  control  of  the  authorities  of  the  Enemy  State. 


That  clearly  relates  to  the  point  of  time  when  the 

consignor  makes  the  consignment  and  indicates  by  the 

bill  of  lading  the  party  to  whom  the  goods  are  sent. 

Therefore  this  presumption,  if  it  had  application  at  all, 

could  only  apply  to  a  person  who  at  this  time  was  under 

• 

the  control  of  the  authorities  of  the  enemy  State.  But  the 
whole  case  of  the  Crown  is  that  no  one  in  Germany — no 
merchant  in  Germany — is  under  the  control  of  the  enemy 
until  the  goods  reach  him,  when  he  might  be  brought  under 
the  control  of  the  State  by  the  Government  requisitioning 
the  goods.  It  cannot  be  supposed  that  the  authorities 
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in  preparing  this  Order  in  Council  of  August  20  were 
regarding  a  person  as  under  control,  because  lie  was  a 
person  from  whom  the  requisition  might  be  made.  Any 
person  in  Germany  or  in  the  United  Kingdom  is  a  person 
from  whom  a  requisition  can  be  made.  But  that  is  not 
the  intention  of  this  Order  in  Council.  It  relates  to  some 
person  who  at  the  time  of  the  consignment  is  under  the 
special  control  of  the  German  Government  as  distinguished 
from  all  other  German  citizens.  Strictly,  in  the  Cudahy 
Company’s  case  the  Order  in  Council  of  October  29  does 
not  come  in,  because  the  shipments  were  upon  the 
Alfred  Nobel  and  the  Fridland,  which  sailed  before  that 
date.  An  Order  in  Council  cannot  bind  this  Court 
retrospectively.  An  Act  of  Parliament  may  have  a  retro¬ 
spective  effect,  but  the  King  in  Council  cannot  by  Order 
in  Council  say  that  an  Order  shall  act  backwards.  I 
think  the  argument  for  the  Crown  was  that  if  the  Order  in 
Council  of  August  20  did  not  provide  up  to  October  29, 
then  that  of  October  29  must  be  treated  as  retrospective. 


The  Solicitor-General  :  I  think  that  was  roughly  wThat 
my  learned  friend  (Mr.  Cave)  said.  Of  course,  our  main 
contention  was  that  the  Order  of  August  20  was  in  force. 

Mr.  Hill  :  The  absence  of  retrospective  effect  is  very 
clearly  laid  down  in  Esposito  v.  Bowden  *  There  the 
question  was  whether  the  outbreak  of  war  had  dissolved 
a  contract  framed  between  an  Italian  and  a  British  subject 
for  loading  at  Odessa,  a  Russian  port.  After  the  outbreak 
of  war  certain  Orders  in  Council  had  been  made  which 
made  such  a  transaction  lawful,  and  it  was  said  that 
therefore  this  charter-party  had  become  lawful  and  was 
not  dissolved.  The  Queen’s  Bench  Court  and  the 
Exchequer  Chamber  differed  as  to  the  effect  of  war  upon 
the  contract.  The  Court  below  thought  that  it  was  not 


*  (1855),  4  E.  &  B.  963  ;  (1857),  7  E.  &  B.  763. 
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dissolved,  the  Exchequer  Chamber,  in  the  great  judgment 
of  Mr.  Justice  Willes,  thought  that  it  was  dissolved  by 
the  war.  But  the  Courts  were  both  agreed  that  the  Order 
in  Council  did  not  affect  the  matter  in  controversy,  because 
it  could  not  possibly  have  a  retrospective  effect.  One  could 
find  many  other  authorities  that  an  Order  in  Council  can 
have  no  retrospective  effect ;  that  except  Parliament  there 
is  no  power  within  the  State  that  can  make  an  order  having 
a  retrospective  effect. 

The  Order  in  Council  of  October  29  deals  with  a 
presumption  which  arises  from  the  goods  being  consigned 
“  to  order.”  It  is  submitted  that  this  provision  can  only 
relate  to  something  which  must  be  done  at  the  beginning 
of  the  voyage.  It  says  :  “If  you  make  out  a  bill  of  lading 
‘  to  order/  then  a  certain  presumption  is  to  arise.”  Is 
a  man  who  has  made  out  a  bill  of  lading  “  to  order  ” 
in  the  ordinarv  course  of  business,  before  the  Order  in 
Council  ever  came  into  force,  to  find  his  goods  turned  into 
contraband  during  the  voyage  because  of  something 
which  he  cannot  alter,  because  it  is  done  and  cannot  be 
undone  ? 

Further,  it  is  submitted  that,  whatever  the  power  of  the 
Crown  may  be  with  regard  to  declaring  goods  contraband 
or  not  contraband,  if  there  is  a  dispute  about  their  nature, 
it  is  not  within  the  power  of  the  Crown  to  bind  this  Court 
to  adopt  as  a  rule  of  evidence  a  presumption  which  in 
modern  days  would  be  absurd.  Your  Lordship  is  directed 
to  try  the  cases  in  this  Court  under  the  commission, 
“  according  to  the  course  of  Admiralty  and  the  law  of 
nations.”  In  the  Declaration  of  London,  extended,  if 
you  like  to  have  it  so,  by  the  Order  in  Council 
of  August  20,  certain  presumptions  are  laid  down,  but 
every  one  of  those  presumptions  is  based  on  findings  of 
facts  which  are  really  prima  facie  evidence.  To  take 
the  Declaration  of  London  first,  “  a  consignment  to 
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enemy  authorities  ”  is  obviously  not  only  prima  facie 
evidence,  but  almost  conclusive  evidence.  “  A  consign¬ 
ment  to  a  contractor  established  in  an  enemy  country  who 
as  a  matter  of  common  knowledge  supplies  articles  of  this 
kind  to  the  enemy  ” — prima  facie  evidence  there  does  not 
arise  unless  there  is  also  proof  of  the  common  knowledge. 
“  Consignment  to  a  fortified  place  belonging  to  the 
enemy  ” — that  would  be  prima  facie  evidence  of  fact.  Then 
the  additional  presumption  in  the  Order  of  August  20  is 
“  (Consignment)  to  or  for  an  agent  of  the  Enemy  State  or 
to  or  for  a  merchant  or  other  person  under  the  control 
of  the  authorities  of  the  Enemy  State.’ ’  Those  are  all 
facts  to  be  ascertained,  and  when  the  Court  has  found 
these  facts  it  would  treat  them  as  prima  facie  evidence  if 
there  were  nothing  in  these  Orders  in  Council. 

But  in  modern  days,  when  all  that  appears  is  that  a 
bill  of  lading  has  been  made  out  “  to  order,”  it  is  sub¬ 
mitted  that  the  Court  ought  not  to  treat  it  as  prima  facie 
evidence.  Of  course,  if,  after  notice  has  been  given  for  a 
considerable  time  and  a  belligerent  has  said,  “  I  shall 
treat  certain  things  as  being  ground  of  suspicion,”  people 
persist  in  the  same  course,  the  Court  will  say  :  “  Now 
there  is  a  fact  from  which  I  am  going  to  draw  an  inference, 
the  fact  that  after  this  warning  you  have  gone  on 
doing  it,  and  you  must  have  a  reason  for  doing  it.”  But 
in  this  case  no  such  question  arises.  All  the  bills  of  lading 
in  the  case  of  the  Cudahy  Packing  Co.  were  signed  long 
before  the  Order,  and  therefore  without  knowledge  of 
any  notice  by  the  belligerent  as  to  what  inference  he 
will  draw  from  their  being  made  out  “  to  order.”  It  is 
the  ordinary  and  almost  the  necessary  method  of  modern 
trading.  The  ordinary  method  of  financing  over- sea  trade 
is  for  a  bill  of  lading  to  be  attached  to  the  draft  which  is 
sent  forward  through  a  bank,  in  order  that  it  may  be 
taken  up  on  the  other  side;  and  the  bank  are  ready  to 
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discount  the  draft  and  give  the  consignor  the  money  on 
the  security  of  the  bill  of  lading.  The  bill  of  lading  is 
made  out  “  to  order,”  so  that  in  the  hands  of  the  bank 
it  may  be  a  real  security  and  a  negotiable  instrument. 
The  effect  of  this  Order  of  October  29,  after  it  came  into 
operation,  was  considerably  to  hamper  the  ordinary 
conduct  of  our  own  over -sea  trade,  as  well  as  that  of 
neutrals.  Different  arrangements  for  financing  the  over¬ 
sea  trade  had  thenceforth  to  be  devised.  But'  previously 
the  normal  course  was  for  a  bill  of  lading  to  be  made  out 
“  to  order,”  so  that  with  the  certificate  or  policy  of 
insurance  it  might  be  made  one  of  the  shipping  documents 
and  attached  to  the  draft,  which  was  negotiated  with  the 
banker  in  America,  who  forwarded  it  to  the  banker  in 
Denmark,  who  presented  it  to  the  buyer  if  it  was  a  buying 
and  selling  transaction,  or  to  the  agent-consignee  if  it 
was  an  agency  transaction.  The  seller  was  able  to  get 
cash  when  he  shipped  and  the  buyer  did  not  pay  the 
carriage  until  he  received,  and  in  the  meantime  the  whole 
transaction  was  being  financed  by  the  bankers  upon  their 
commission.  That  has  been  the  normal  working  of  over-sea 
trade  for  a  good  many  years.  The  condition  is  so  totally 
different  from  anything  that  existed  even  in  the  American 
Civil  War,  that  the  Court,  trying  this  matter  without 
any  directions  from  the  Crown,  would,  it  is  confidently 
submitted,  say  that  the  fact  that  the  bill  of  lading  is 
“  to  order  ”  does  not  show  anything,  it  does  not  even  raise 
any  suspicion  at  all.  At  the  time  of  the  American  Civil 
War  it  was  apparently  still  regarded  as  being  a  matter 
which  wanted  explanation.  If  you  found  a  bill  of  lading 
“  to  order,”  you  naturally  expected  the  enemy  consignee 
to  be  a  merchant  at  the  other  end.  But  in  modern  days 
one  knows  that  in  these  over- sea  transactions  very  often 
the  particular  person  to  whom  the  goods  will  ultimately 
be  delivered  is  not  determined  until  perhaps  long  after 
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the  voyage  has  begun,  and  in  fact  the  goods  may  pass 
through  a  dozen  hands  during  the  voyage. 

If  that  is  the  position,  the  fact  that  the  bill  of  lading 
is  “to  order  ”  is  prim  a  facie  evidence  of  nothing.  Is  it 
in  the  power  of  the  Crown,  which  has  constituted  this 
Court  to  try  according  to  law,  to  order  or  direct  this 
Court  to  adopt  a  particular  rule  of  evidence — to  adopt 
that  which  is  no  evidence  as  prima  facie  evidence  ?  I 
submit  that  it  is  not.  Whatever  other  power  the  Crown 
may  have,  this  Court  is  a  Court  of  Justice  which  proceeds 
upon  rules  of  evidence  which,  no  doubt,  are  not  identical 
with  the  rules  of  evidence  in  the  courts  of  common  law. 
But  it  proceeds  upon  rules  of  evidence  as  an  administrator 
of  justice,  and  no  power  can  direct  it  to  say  :  “  I  will 
treat,  as  some  evidence  that  which  is  no  evidence/’ 


The  President  :  This  Order,  of  course,  only  purports 
to  deal  with  certain  goods,  namely,  conditional  con¬ 
traband,  and  the  object  is  to  ascertain,  as  well  as  can 
be  ascertained  from  the  ship’s  documents,  the  persons  to 
whom  that  conditional  contraband  is  going.  Upon  that 
depends  the  question  whether  it  is  really  contraband  or 
not.  Apart  from  any  Order  in  Council,  could  this  Court 
not  say  :  “In  these  circumstances  during  war  time,  it 
is  important  to  see  whether  or  not  the  particular 
consignment  is  intended  for  an  innocent  person,  or 
whether  there  is  something  about  it  which  is  suspicious, 
and  therefore  you  must  put  in  a  named  consignee  to  whom 
the  goods  are  to  go  ”  ?  That  is  the  object. 

Mr.  Hill  :  The  Crown  could  say  :  “We  are  going 
to  warn  people  in  future  that  if  they  do  not  put 
the  name  of  the  consignee  in,  we  shall  regard  it  as  a 
suspicious  circumstance.”  But  the  Crown  cannot  direct 
the  Court  to  draw  an  inference  before  any  warning  of 
that  kind  has  been  given,  from  the  fact  that  the  bills  of 
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lading  are  made  “  to  order/’  when  it  is  an  established 
practice  of  commerce  to  make  out  these  bills  of  lading 
in  that  wav. 


The  President  :  If  I  could  do  it  sitting  here  as  a 
Judge,  it  is  not  against  the  principles  of  international 
law  that  it  should  be  ordained  by  Order  in  Council.  My 
own  view  at  present  is  that  I  could  during  war  time  lay 
down  such  a  rule  as  this  :  “  In  order  that  we  may  see 
whether  a  transaction  is  innocent  or  not,  if  you  are 
consigning  goods  which  may  be  contraband — which  are 
conditional  contraband — you  must  state  exactly  who  is  to 
receive  those  goods.  That  is  to  say,  you  must  name  the 
enemy-consignee.”  If  I  could  do  that  without  an  Order 
in  Council,  is  it  right  to  say  that  I  ought  not  to  obey 
the  Order  in  Council  which  does  that  which  I  myself 
could  do  on  mv  own  motion  ? 


1915 

July  27. 


Steamships 

“.Kim,” 

“Alfred 

Nobel,” 

“  Bj5rn- 
stjernf. 
Bjornson,” 

“  Fridland.” 


Argument. 


Mr.  Hill  :  It  is  a  question  of  evidence,  and  the  Court 
is  subject  to  no  authority  on  what  shall  be  evidence. 
Your  Lordship  might  say  to  the  world  at  large  :  “In 
future  I  shall  regard  these  circumstances  as  some  prim  a 
facie  evidence  ”  ;  but  it  is  submitted  that  your  Lordship 
would  not  say  that  without  warning. 

Your  Lordship  has  said  that  the  Order  in  Council 
cannot  be  retrospective.  If  your  Lordship  were  to  lay 
down  some  new  rule  of  evidence,  I  imagine  that  your 
Lordship  would,  as  a  Court  of  Justice,  only  lay  it  down 
with  regard  to  future  cases,  and  would  not  let  it  react 
adversely  upon  something  which  had  already  been  done. 

Mr.  Hill  then  proceeded  to  discuss  the  facts  of  the 
case. 

Next,  for  Messrs.  Sulzberger  &  Sons  Co.,  he  dealt  with 
the  facts  relating  to  their  shipments. 
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Mr.  H.  C.  S.  Dumas  (for  the  Guaranty  Trust  Co. 
of  New  York,  and  other  shippers  of  grain,  and  for  various 
Danish  claimants  who  claimed  as  purchasers  of 
foodstuffs*),  adopted  the  legal  arguments  of  Sir  Robert 
Finlay,  Mr.  Leslie  Scott,  and  Mr.  Maurice  Hill,  and 
addressed  himself  solely  to  the  facts. 

Mr.  T.  F.  Dawson  Miller,  K.C.  (for  Messrs.  J. 
Ullmann  &  Co.,  in  respect  of  their  claim  for  247  cases  of 
rubber  shipped  on  the  Fridland  as  “  gum  ”)  :  There  is  no 
evidence  upon  which  a  presumption  can  be  founded  that 
the  rubber  was  destined,  either  directly  or  indirectly, 
for  the  enemy  Government  or  the  armed  forces  of  the 
enemy.  The  fact  that  there  were  greatly  increased 
imports  of  rubber  into  Scandinavia  does  not  raise  such 
a  presumption.  The  supplies  to  Russia  through 
Germany  were  closed,  and  if  the  Crown  had  sought  to 
prove  that  the  rubber  was  destined  to  Russia  they  would 
have  had  a  very  good  case.  In  the  Antares  f  it  was 
shown  that  there  had  been  an  enormous  increase  in  the 
imports  of  copper  into  Scandinavia,  and  your  Lordship 
remarked  : 


I  am  not  saying  for  a  moment  that  it  is  the  fact  that 
the  copper  in  this  case,  which  was  consigned  to  Sweden 

first,  was  intended  for  Germany  afterwards. 

*  */ 


The  Order  in  Council  of  October  29  declares  that  : 

Where  it  is  shown  to  the  satisfaction  of  one  of  His 
Majesty’s  Principal  Secretaries  of  State  that  the  enemy 
Government  is  drawing  supplies  for  its  armed  forces  from 
or  through  a  neutral  country,  he  may  direct  that  in  respect 
of  ships  bound  for  a  port  in  that  country,  Article  35  of  the 
said  Declaration  shall  not  apply.  Such  direction  shall  be 


*  They  were  V.  Elwarth,  Brodrene  Levy,  C.  Pedersen,  J.  0.  Hansen, 
Henriques  &  Zoylner,  Margarin  Fabrik  Dania,  Korsor  Margarin  Fabrik, 
Pay  &  Co.  (part  of  claim  differently  insured),  Erik  Yaleur,  and  Eilert 
Segelcke. 

t  (1915),  ante,  Yol.  II.,  219,  at  p.  245. 
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notified  in  the  “  London  Gazette  ”  and  shall  operate  until 
the  same  is  withdrawn.  So  long  as  such  direction  is  in  force, 
a  vessel  which  is  carrying  conditional  contraband  to  a  port 
in  that  country  shall  not  be  immune  from  capture. 

It  does  not  appear  that  His  Majesty’s  Government  have 
considered  up  to  the  present  time  that  there  is  any 
necessity  to  put  in  force  the  powers  which  they  had  under 
that  part  of  the  Order  in  Council,  and,  therefore,  one  may 
assume  that  they  do  not  regard  the  Scandinavian  ports 
as  bases  of  supply  for  the  Government  forces  or  Govern¬ 
ment  departments  of  the  enemies. 

Under  the  Declaration  of  London  it  appears  quite 
clearly  from  Article  35  that  conditional  contraband  is  not 
liable  to  capture,  except  when  on  board  a  vessel  bound 
for  territory  belonging  to  or  occupied  by  the  enemy  or 
the  armed  forces  of  the  enemy.  It  is  only  by  the  Order  in 
Council  of  August  20  that  any  possible  question  can  arise 
in  this  case. 

Clause  5  is  : 

Notwithstanding  the  provisions  of  Article  35  of  the  said 
Declaration,  conditional  contraband,  if  shown  to  have  the 
destination  referred  to  in  Article  33,  is  liable  to  capture  to 
whatever  port  the  vessel  is  bound  and  at  whatever  port 
the  cargo  is  to  be  discharged. 

The  doctrine  of  continuous  voyage  is,  therefore,  applied 
to  conditional  contraband,  a  thing  which,  so  far  as  I  am 
aware,  had  never  been  done  before. 

The  President  :  No,  I  do  not  think  so.  This  was  done 
in  the  American  cases.  It  is  quite  true  that  in  all  those 
cases  you  will  find  that  there  were  war  materials ;  but 
there  were  also  articles  of  a  civil  character. 

Mr.  Miller  :  I  may  be  wrong ;  but  I  thought  that  the 
doctrine  had  only  been  applied  to  absolute  contraband. 
Anyhow,  the  Order  in  Council  can  in  no  way  impair  the 
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doctrine  that  in  order  to  prove  a  hostile  destination 
(bearing  in  mind  the  distinction  between  absolute  and 
conditional  contraband)  you  must  show  that  a  hostile 
destination  was  the  result  of  one  mercantile  transaction 
preconceived  from  the  outset.  Paragraph  3  says  : 

The  destination  referred  to  in  Article  33  may  be  inferred 
from  any  sufficient  evidence,  and  (in  addition  to  the 
presumption  laid  down  in  Article  34)  shall  be  presumed 
to  exist  if  the  goods  are  consigned  to  or  for  an  agent  of 
the  Enemy  State  or  to  or  for  a  merchant  or  other  person 
under  the  control  of  the  authorities  of  the  Enemy  State. 

You  do  not  get  goods  consigned  to  an  agent  of  the  enemy 
State  or  to  a  person  or  to  anybody  else,  unless  they 
are  so  consigned  at  the  time  of  capture. 

Paragraph  5  says  : 

Notwithstanding  the  provisions  of  Article  35  of  the 
said  Declaration,  conditional  contraband,  if  shown  to  have 
the  destination  referred  to  in  Article  33,  is  liable  to 
capture  .... 

“  if  shown  to  have  means  that  at  the  time  of  capture 
the  captor  must  be  able  to  show  it  had  that  destination. 
Sir  Robert  Finlay  referred  to  the  passage  to  this 
effect  in  the  memorandum  of  the  Foreign  Office,  sum¬ 
moning  the  London  Naval  Conference  of  1908.*  Then  at 
page  G71  of  HalPs  International  Law ,  this  very  doctrine 
about  one  continuous  voyage  is  thus  referred  to,  quoting 
Sir  Edward  Grey’s  memorandum  : 

The  doctrine  is  only  applicable  when  the  whole 
transportation  is  made  in  pursuance  of  a  single  mercantile 
transaction  preconceived  from  the  outset.  Thus,  it  will 
not  be  applied  where  the  evidence  goes  no  further  than 
to  show  that  the  goods  were  sent  to  the  neutral  port  in 
the  hope  of  finding  a  market  there  for  delivery  elsewhere. 

Your  Lordship  said,  when  that  passage  was  read,  that 
the  last  sentence  appeared  somewhat  to  water  down  the 
doctrine  enunciated  above.  With  great  respect,  that 


*  Ante,  p.  219. 
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hardly  sterns  to  be  a  just  criticism  for  this  reason — what 
Sir  Edward  Grey  is  saying  there,  beginning  with  the  word 
“  thus,”  is  merely  as  if  he  had  said  “  for  example  ”  ;  it 
is  not  meant  to  be  comprehensive.  The  result,  it  is 
submitted,  of  the  Order  in  Council  is  that  it  is  not 
sufficient  to  show  a  possibility  of  ultimate  destination 
to  the  enemy  forces  or  Government  department;  it  is  not 
sufficient  if  the  matter  is  left  in  doubt.  With  regard  to 
the  misdescription  of  the  cargo,  the  mere  fact  that  it  is 
called  “  gum  ”  and  not  rubber  is  not  sufficient  to  raise 
any  presumption  of  a  consignment  to  enemy  forces  or  a 
Government  department  of  the  enemy.  The  argument  of 
the  Attorney- General  amounts  to  this — once  it  appears 
that  there  are  false  papers,  condemnation  follows  ipso 
facto.  It  is  submitted,  first,  that  nearly  all  the  cases  he 
quoted  were  decisions  upon  the  question  how  far  a  vessel 
herself  was  implicated  by  false  papers  as  particeps 
criminis,  where  undoubtedly  there  had  been  either  a 
carriage  of  contraband  or  a  breach  of  blockade ;  secondly, 
that  it  appears  partly  from  these  cases  themselves,  and 
partly  from  others,  that  false  papers  in  themselves  do  not 
work  a  forfeiture,  but  are  merely  evidence  of  more  or  less 
value  added  to  the  other  circumstances  in  the  case ; 
thirdly,  that  the  description  of  rubber  as  “  gum  ”  was 
not  a  false  description  at  all,  but  at  the  most  was  an 
unusual,  though  a  perfectly  legitimate,  description ;  and 
fourthly,  if  it  was  a  misdescription  in  fact,  it  affords  no 
evidence  from  which  an  inference  can  be  drawn  that  this 
particular  cargo  was  consigned  to  the  enemy  territory, 
or  destined  to  the  armed  forces  of  the  enemy.  Osicell  v. 
Vigne*  was  an  action  brought  against  underwriters  on 
a  policy  of  insurance  on  a  ship,  and  the  question  there 
was  whether  the  carriage  of  false  papers  by  the  ship, 
there  being  no  licence  in  the  policy  to  carry  false  papers. 
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vitiated  the  policy.  The  vessel  was  condemned  by  a 
Danish  Prize  Court  on  the  ground  that  she  was  carrying 
goods  from  London  to  St.  Petersburg,  and  the  question 
which  had  to  be  decided  was  whether  she  was  outside  the 
general  rule  which  does  not  involve  the  ship  carrying 
contraband  in  the  condemnation  of  the  goods,  unless  she 
is,  in  fact,  particeps  criminis.  She  covered  up  her  port 
of  departure,  namely,  London,  by  false  papers,  and  kept 
a  false  journal ;  and  the  Court  decided  that  the  ship 
obviously  was  a  party  to  a  fraud.  But  it  was  not  decided 
that  the  mere  fact  that  there  are  false  papers  on  board  a  . 
ship  involves  its  condemnation. 

The  next  case  Avas  Carrington  v.  The  Merchants’ 
Insurance  Company  *  In  that  case  the  voyage  was 
disguised.  There  were  false  papers  showing  a  false 
destination,  and  the  question  there  was  again  the  same 
question,  whether  the  circumstances  under  which  the 
vessel  was  captured  came  within  a  clause  in  a  policy  of 
insurance,  excepting  losses  in  consequence  of  seizure  or 
detention  for  or  on  account  of  illicit  or  prohibited  trade, 
or  trade  in  articles  contraband  of  war. 

The  Franklin, f  again,  was  a  case  as  to  whether  the  ship 
was  liable  to  condemnation.  The  cargo  was  contraband 
and  there  was  a  false  destination. 

In  the  judgment  in  Hobbs  v.  HenningsX  there  is  the 
following  passage,  which  has  reference  to  the  Franklin §  : 


....  the  allegation  that  the  ship  was  carrying  papers 
which  made  her  liable  to  be  seized,  is  not  strictly 
accurate,  in  reference  to  the  law  of  nations.  The  papers 
alone  are  not  a  breach  of  neutrality  so  as  to  work  a  forfeiture 
of  the  ship  :  they  are  only  evidence  from  which  a  cause 
of  forfeiture  may  be  inferred :  they  may  be  evidence 
either  of  enemies  property,  or  of  destination  to  a  blockaded 


*  (1834),  8  Peters,  495;  Scott,  Gases  on  International  Law,  p.  769. 
+  (1801),  3  Ch.  Rob.  217.  X  (1864),  17  C.B.,  N.S.  791,  at  p.  821. 

§  (1801),  3  Ch.  Rob.  217 ;  1  E.P.C.  298. 
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port,  or  to  an  enemy’s  port,  with  contraband,  and  so 
be  evidence  on  which  the  judge  may  find  a  cause  of 
forfeiture  proved :  but  they  are  in  themselves,  no  cause  of 
forfeiture.  The  language  of  Sir  William  Scott,  in  the 
case  of  the  Franklin  *  speaking  of  simulated  papers,  and 
saying  that  “  this  fraudulent  conduct  justly  subjects 
the  ship  to  confiscation,”  must  be  taken  with  reference 
to  the  question  before  him — whether  the  ship  should 
be  confiscated  as  well  as  the  contraband  cargo :  and  his 
decision  is  in  the  affirmative,  and  rightly  if  the 
shipowner  was  knowingly  conveying  contraband  to  an 
enemy’s  port,  of  which  knowledge  papers  indicating  a 
false  destination  would  raise  a  presumption. 
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That  is  direct  authority  in  favour  of  the  proposition 
that  the  mere  fact  that  there  are  papers  which  may 
possibly  come  under  the  category  of  false  papers  does  not 
in  itself  work  a  forfeiture  of  the  ship.  Unless  it  can  be 
taken  as  evidence  of  the  destination  of  the  ship  or  cargo, 
it  is  a  matter  which  is  absolutely  immaterial. 

The  President  :  Supposing  you  have  false  ship’s  papers 
to  the  knowledge  of  the  shippers  and  the  consignees,  and 
not  to  the  knowledge  of  the  shipowners  or  the  master  of 
the  vessel ;  supposing,  for  instance,  you  have  ammunition 
on  board  packed  in  piano  cases — a  case  which,  I  believe, 
did  occur  in  the  South  African  War — and  supposing  they 
were  shipped  as  pianos  and  there  was  no  attack  upon  the 
bona  fides  of  the  ship,  is  there  to  be  no  forfeiture  of  the 
cargo ;  is  the  cargo  to  go  free  when  it  is  found  that  there 
are  actual  munitions  of  war  ? 

Mr.  Miller  :  Yes,  unless  the  fact  of  shipping  them  as 
pianos  was  evidence  of  a  false  destination. 

The  President  :  I  thought  your  argument  was  that 
false  papers  could  only  affect  the  ship,  and  that  only  to 
a  certain  extent  and  not  necessarily  to  the  extent  of  con¬ 
fiscation,  and  did  not  affect  the  goods  on  board  at  all. 

*  (1801),  3  Ch.  Rob.  217,  at  p.  221 ;  1  E.P.C,  298,  at  p.  299. 
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Mr.  Miller  :  No,  that  is  not  my  argument. 

The  President  :  What  you  have  to  deal  with  is  the 
false  description  of  rubber  as  “  gum.”  If  it  is  a  false 
description  do  you  say  that  the  cargo- owners  have  not  to 
suffer  anything  at  all  by  reason  of  the  false  description  ? 

Mr.  Miller  :  Not  merely  from  the  fact  that  it  is  a  false 
description.  The  truth  or  falsity  of  the  papers  is  an 
immaterial  matter,  unless  it  is  some  evidence  that  the 
destination  of  the  goods  was  an  enemy  destination. 


The  President  :  That  may  be  so,  but  what  is  put 
against  you  is  that  this  rubber  being  conditional  contra¬ 
band  and  afterwards  absolute  contraband,  and  being 
obviously  that  which  could  be  used  usefully  by  the 
Germans,  why  the  false  papers,  unless  it  was  going  to  the 
hostile  forces  ? 

Mr.  Miller  :  In  the  Springbok*  the  learned  Judge,  in 
dealing  with  the  question  of  destination,  says  : 


We  are  next  to  ascertain  the  real  destination  of  the 
cargo,  for  these  concealments  do  not,  of  themselves, 
warrant  condemnation.  .  If  the  real  intention  of  the 
owners  was  that  the  cargo  should  be  landed  at  Nassau 
and  incorporated  by  real  sale  into  the  common  stock  of 
the  island,  it  must  be  restored,  notwithstanding  this 
misconduct. 


Again,  in  the  Neutralitet^j  the  question  theme  was  the 
same  as  in  the  other  cases,  whether  the  ship,  as  well  as 
the  cargo,  should  be  condemned.  In  that  case  there  were 
false  papers  and  a  false  destination.  That  also  was  the 
question  in  the  Edward ,{  and  in  the  Japanese  cases  which 
were  cited  by  the  Attorney- General.  The  Imina§  has 
been  cited  by  Mr.  Leslie  Scott.  There  is  a  very  similar 

*  (1866),  5  Wallace  1,  at  p.  25.  t  (1801),  3  Ch.  Rob.  295;  1  E.P.C.  309. 

X  (1801),  4  Ch.  Rob.  68 ;  1  E.P.C.  350. 

§  (1800),  3  Ch.  Rob.  167 ;  1  E.P.C.  289. 
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case  which  has  not  yet  been  cited,  the  Trende  Sostre  * 
The  vessel  was  captured  in  1806,  at  the  Cape  of  Good 
Hope,  where  she  had  touched,  on  an  ulterior  destination 
to  Tranquebar,  with  a  cargo  of  cordage  and  tar,  gin,  iron, 
and  wine,  and  with  despatches  on  board  from  the  Minister 
of  State  in  Holland,  for  the  Governor.  When  she  sailed, 
the  Cape  of  Good  Hope  was  a  Dutch  Possession ;  by  the 
time  she  arrived  it  was  in  possession  of  the  English,  and 
although  there  was  in  this  case  a  clear  intention  on  the 
part  of  the  owners  and  everybody  else  to  carry  out  the 
contraband  voyage,  still  when  the  vessel  arrived  and  was 
seized  at  the  Cape  of  Good  Hope  it  was  impossible  to  carry 
out  that  intention  because  the  facts  had  entirely  altered. 
On  the  part  of  the  captor  it  was  contended  that  a  vessel 
was  not  at  liberty  to  go  to  an  enemy’s  port,  having  articles 
of  contraband  on  board,  under  an  asserted  intention  of 
proceeding  on  an  ulterior  destination,  but  the  Court  held 
that  from  the  moment  when  the  Cape  became  a  British 
Possession  the  goods  lost  their  character  of  contraband, 
and  it  was  not  enough  to  say  that  they  were  sent  under 
an  illegal  intention. 

The  principle  upon  which  this  case  is  decided  is  that 
whatever  there  may  be  of  mens  rea — which  is  the 
expression  used  by  the  learned  Judge — the  Court  looks  at 
the  existing  facts.  The  ship  was  not,  in  fact,  going  to 
an  enemy  port  when  she  was  captured,  although  at  the 
time  she  left  her  port  of  departure  it  was  assumed  that 
she  would  be  going,  and  there  had  been  a  concealment  and 
an  alteration  of  papers,  than  which  nothing  could  be 
worse.  In  the  present  case,  assuming  that  there  was 
some  subterfuge  to  cover  up  the  nature  of  the  cargo — that 
is  immaterial  if  the  cargo  is  such  that  it  requires  no 
subterfuge.  This  was  conditional  contraband,  it  is  true, 
but  conditional  contraband  bound  to  a  neutral  port, 

*  (1807),  6  Ch.  Rob.  390, note;  1  E.P.C.  588, 
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which  is  perfectly  lawful  commerce,  and  consigned  to  a 
neutral  in  that  port,  and  no  subterfuge  was  required  to 
get  that  cargo  through  at  all.  If  there  was  a  subterfuge 
it  is  immaterial,  unless  the  Crown  can  go  further  and 
show  that  there  is  real  evidence — not  mere  suspicion — 
from  which  it  can  be  inferred  that  the  destination  of 
the  cargo  was  in  fact  the  destination  in  Article  33. 
In  the  Lisette* — the  case  in  which  the  Trende  Sostre 
was  the  subject  of  a  note — there  is  this  passage  worth 
noticing  : 


....  this  vessel  was  not  captured  till  the  blockade 
had  ceased.  It  is  said  that  the  offence  was  consummated 
by  the  act  of  sailing;  so  it  is  in  a  certain  sense.  But 
the  ship  was  not  taken  in  delicto,  and  1  have  not  had 
any  case  pointed  out  to  me  in  which  the  Court  has 
pronounced  an  unfavourable  judgment  on  a  ship  seized 
for  the  breach  of  a  bygone  blockade.  I  know  of  no  such 
case;  and  certainly  the  same  reason  for  rigour  does  not 
exist;  because  the  blockade  being  gone,  the  necessity 
of  applying  the  penalty  to  prevent  future  transgression 
cannot  continue. 

That  judgment — to  digress  for  a  moment — supports  in 
a  remarkable  degree  the  contention  of  Sir  Robert  Finlay, 
that  the  Order  in  Council  of  August  20,  having  been 
repealed  on  October  29,  after  the  vessel  sailed,  it  was  of 
no  application  at  the  date  when  the  vessel  was  captured. 
Assuming  that  at  the  time  she  sailed  it  was  a  breach  of 
one  of  the  clauses  in  the  Order  in  Council  of  August  20 
to  carry  the  cargo  she  did  to  the  destination  she  did,  if 
in  fact  that  has  been  entirely  brushed  away,  as  it  was, 
and  the  Order  in  Council  of  October  29  has  been  put 
in  its  place,  then  the  case  remains  as  it  did  before  the 
Orders  in  Council  were  passed  at  all. 

The  Solicitor-General  :  On  the  common  law  ? 


*  (1807),  6  Ch.  Rob.  387,  at  p.  394;  1  E.P.C.  587. 


Steamship  “  Kim.” 


261 


Mr.  Miller  :  On  the  common  law,  coupled  with  such 
parts  of  the  Declaration  of  London  as  still  remain  in 
force. 

% 

The  President  :  The  Declaration  of  London — apart 
from  the  Order  in  Council — is  nothing  in  this  Court. 

Mr.  Miller  :  Then  it  goes  back  to  the  common  law. 
But  I  merely  wish  to  refer  to  those  cases  in  passing  in, 
support  of  the  contention  which  is  put  forward  by  Sir 
Robert  Finlay.  Now  the  other  cases  which  are  referred  to 
by  the  Attorney- General  are  to  the  same  effect — for 
instance,  the  case  of  the  Edward  *  The  question  there 
again  is,  whether  the  ship  is  involved  with  the  cargo. 
There  were  false  entries  in  the  log  book ;  the  papers 
showed  the  destination  to  be  “  Emden,”  when,  in  fact, 
the  vessel  was  bound  to  Brest,  and  other  circumstances 
in  the  case  showed  that  Brest  was  the  real  destination. 
Therefore,  the  only  question  which  had  to  be  decided  in 
that  case  was  the  same  as  in  the  others — whether  the  ship 
herself  was  to  be  condemned  by  reason  of  the  false*  papers. 
Of  course,  in  dealing  with  a  case  of  that  sort  it  is  necessary 
to  bear  in  mind  the  whole  of  the  facts  before  the  Court, 
when  it  used  expressions  which  go  to  show  that  false 
papers  in  themselves  work  condemnation.  Of  course,  they 
do  in  a  case  where  they  show  that  the  vessel  herself  must 
be  implicated  in  the  illegal  voyage.  Other  cases  were  also 
referred  to,  my  Lord,  but  I  do  not  think  they  carry  the 
case  any  further.  There  were  one  or  two  of  the  Japanese 
cases  (including  the  Bawtryf),  referred  to  by  the 
Attorney- General.  There  again  the  question  was  whether 
the  ship  ought  to  be  condemned  as  well  as  the  cargo,  and 
the  same  line  of  reasoning  was  put  forward,  and  the  same 
reasons  were  adopted  by  the  learned  Judge,  who  tried  that 
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case,  for  condemning  the  ship.  It  is  submitted  that  the 
cases  on  which  the  Crown  relies  do  not  support  the 
contention  that  false  papers  in  themselves  work  the 
condemnation  of  a  vessel. 

Mr.  Miller  discussed  the  facts  relating  to  the  claim 
of  J.  Ullmann  &  Co.  With  reference  to  the  description 
of  the  rubber  in  the  manifest  as  “  gum,”  he  read  an 
affidavit  of  Mr.  Emil  Lagerman,  a  translator  in  the  City, 
which  stated  that  in  the  Scandinavian  languages  the  word 
“  gummi  ”  is  used  to  describe  both  rubber  and  the 
substance  which  in  English  is  called  “  gum,”  and  that  in 
America  the  word  “  gum  ”  is  commonly  used  to  denote 
rubber.  He  also  submitted  that  if  there  was  a 
misdescription,  the  delinquent  was  either  the  shipowner 
or  the  shipper,  and  not  Ullmann,  the  receiver  of  the 
cargo,  who  knew  nothing  about  it  until  he  got  a 
telegram  from  America  saying  the  stuff  was  being 
shipped  as  “  gum.” 

Mr.  Miller  continued  :  The  Attorney-General’s 
statement  that  there  had  been  no  case  in  which 
a  ship  carrying  false  papers — assuming  these  papers  to 
be  false — had  escaped  is  too  sweeping.  There  is  the 
Madonna  del  Bur  so.*  It  was  a  long  and  somewhat 
complicated  case,  but  it  clearly  was  a  case  where  there 
were  not  only  false  papers  apparently,  but  the  captain, 
in  a  fit  of  rage,  as  the  learned  Judge  described  it,  had 
torn  up  some  of  the  papers.  Yet  both  the  ship  and 
cargo  in  that  case  were  released. 

Mr.  Cave  :  I  think  the  only  question  there  was  as  to 
the  ship,  and  whether  the  ship  should  have  compensation 
for  the  long  detention. 

The  President  :  Yes.  Mr.  Dawson  Miller’s  point  is 
that  there  were  unquestionably  false  papers  there,  and  yet 


*  (1802),  4  Ch.  Rob.  169;  1  E.P.C.  370. 
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the  ship  was  not  held  liable.  And  here  he  would  argue, 
by  analogy,  that  where  the  false  papers  relate  to  the  cargo 
and  not  to  the  ship,  the  cargo  is  not  necessarily  confiscable 
either. 

Mr.  Miller  :  That  is  my  point. 

Mr.  Cave  :  In  the  Madonna  del  Burso  it  appears  that 
the  question  was  whether  the  cargo  was  enemy  property ; 
there  was  no  question  about  contraband.  It  was  found 
not  to  be  enemy  property,  and  then  the  question  arose 
whether  the  ship,  which  had  been  seized,  was  entitled  to 
damages  for  detention. 
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Mr.  Miller  :  The  case  shows  that  once  it  was  found 
that  the  cargo  was  not  enemy  property,  the  discovery  of 
false  papers  proved  nothing. 


The  President  referred  to  the  Carolina  *  a  case  in 
which  the  cargo,  whose  destination  was  wrongly  stated  in 
the  papers,  was  condemned. 


Mr.  Miller  :  The  destination  goes  to  the  wThole  root  of 
the  matter.  There  is  nothing  in  the  case  to  show  that  if 
the  Judge  had  thought  that  the  cargo  was  bound  to  a 
neutral  port  and  belonged  to  neutrals,  he  would  have 
said  that  the  documents  in  themselves  were  sufficient  to 
condemn. 

The  President  referred  to  the  Margaretha  Charlotte 
the  Ebenezer,i  and  the  Phoenix.  § 

Mr.  Miller  :  In  the  Margaretha  Charlotte  the  ship  was 
nominally  going  to  Hamburg,  and  it  was  clearly  proved 
that  she  had  secret  instructions  to  go  to  Havre.  The 
Ebenezer  was  engaged  in  the  coasting  trade,  and  the  deceit 
was  as  to  the  destination.  The  Phoenix  goes  no  further 

*  (1800),  3  Ch.  Rob.  75.  t  (1801),  3  Ch.  Rob.  78,  note, 

t  (1806),  6  Ch.  Rob.  250.  §  (1800),  3  Ch.  Rob.  186. 
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than  to  decide  that  where  there  is  an  illegal  voyage  and 
a  simulation  of  papers  to  conceal  the  destination,  no 
indulgence  will  be  granted. 

Mr.  Cave  referred  to  the  Sarah  Christina  * 

Mr.  Miller  :  In  that  case  there  was  contraband  going 
to  the  enemy’s  country,  and  an  attempt  to  conceal  it.  In 
this  case,  whatever  the  attempt  may  have  been,  whatever 
the  object  of  the  concealment,  it  was  not  to  get  the  cargo 
to  a  concealed  destination,  and  therefore  it  becomes 
immaterial. 


Mr.  Brightman  (for  J.  Ullmann  &  Co.,  in  respect 
of  218  cases  of  rubber  shipped  on  board  the  Kim)  :  I  ask 
your  Lordship  to  consider  all  the  arguments  put  forward 
by  Mr.  Dawson  Miller  as  if  they  had  come  from  me.  The 
only  difference  between  the  two  cases  is  that  the  rubber 
on  the  Kim  is  absolute  contraband,  but  that  point  is  not 
material  when  once  it  is  conceded  that  the  Crown  has  to 
prove  that  these  goods  were  going,  in  fact,  to  Germany. 
If  the  Crown  are  able  to  prove  that  this  rubber  was,  in 
fact,  going  to  Germany,  it  will,  of  course,  be  condemned 
without  their  having  to  prove  that  it  is  going  to  the 
armed  forces.  But  it  is  submitted  on  the  facts  that  this 
rubber  was  not  going  to  Germany. 

With  regard  to  the  false  papers,  it  is  submitted  that 
if  papers  are  falsified  in  order  that  goods  may  get  to  a 
different  destination  from  that  shown,  or  in  order  that 
they  may  get  to  the  forces  of  the  enemy,  then  that  would, 
of  course,  be  a  ground  for  condemnation.  But  all  that 
happened  with  respect  to  these  goods,  which  were  destined 
to  a  neutral  port  and  are  not  in  any  way  liable  to  confisca¬ 
tion,  was  that,  in  order  that  the  steamship  should  not  be 
held  up  and  delayed  by  one  of  the  belligerents,  the  parties 
called  the  rubber  “  gum.”  They  have  a  perfect  right  to 


*  (1799),  1  Cli.  Rob.  237;  1  E.P.C.  125. 
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do  that,  unless  it  is  shown  that  the  false  papers  are  a 
means  whereby  the  goods  can  be  got  to  the  enemy 
destination. 

Mr.  D.  McGarel  Hogg  (for  Messrs.  Baird  &  Co.,  in 
respect  of  certain  cases  of  rubber  shipped  by  them  on 
board  the  Kim )  submitted  that  there  was  no  evidence  that 
they  would  not  have  been  consumed  in  Scandinavia.  He 
had  nothing  to  add  to  the  arguments  already  addressed 
to  the  Court  on  the  point  that  the  rubber  had  been  shipped 
as  “  gum.” 
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Mr.  Leslie  Scott  (for  the  owners  of  the  Fridland ) 
called  Carl  Svensson,  the  master  of  the  vessel,  who  gave 
evidence  that  when  he  signed  the  bills  of  lading  he  knew 
that  he  was  carrying  rubber.  Rubber  was  called 
“  gunimi  ”  in  Swedish.  He  knew  it  was  called  “  rubber  ” 
in  England;  but  it  was  called  “  gum  ”  in  the  States,  and 
he  did  not  take  much  notice  of  the  description. 

Another  Swedish  witness,  Filip  Lendahl,  deposed  that 
in  Sweden  the  word  “  gummi  ”  was  used  to  denote  both 
rubber  and  gum. 


Mr.  Adair  Roche,  K.C.,  addressed  the  Court  on  behalf  1915 
of  the  owners  of  the  Kim ,  the  Alfred  Nobel;  and  the  — July3l 
Bjdrnstjerne  Bjornson.  As  no  decision  was  given  on  the 
question  whether  the  vessels  were  liable  to  condemnation, 
his  argument  is  omitted. 

The  Solicitor- General  (replying  for  the  Crown)  :  It  is 
convenient  at  the  outset  to  recapitulate  in  detail  the  sub¬ 
missions  both  of  facts  and  law  upon  which  the  Crown 
relies.  It  is  claimed  that  the  following  propositions  of 
fact  are  established  by  the  evidence.  First,  that  with  the 
outbreak  of  war  an  enormous  development  and  increase 
took  place  in  the  export  of  foodstuffs  from  the  United 
States  to  Scandinavian  ports.  Secondly,  it  is  useless  to 
pretend  that  the  increase  was  roughly  correspondent  with 
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the  decline  in  such  exports  from  the  United  States  direct 
to  Germany  in  order  to  show  that  the  exports  after,  as 
before,  were  really  destined  for  the  civil  population.  After 
the  war,  Germany  became  a  mobilized  and  rationed  nation, 
and  large  sections  of  the  population,  hitherto  civilian, 
passed  in  one  capacity  or  another  into  the  service  of  the 
enemy  Government. 

The  third  point  is  that  the  American  shippers  now 
make  the  case  that  their  shipments  are  intended  for  the 
civilian  German  population.  This  contention  cannot  be 
accepted  for  the  following  reasons  :  (a)  That  it  is  incon¬ 
sistent  with  the  case  they  strongly  put  forward  (usually 
upon  oath,  until  in  Court  they  become  aware  of  the 
Crown’s  possession  of  intercepted  documents),  that  the 
shipments  were  bona  fide  intended  for  Scandinavian 
consumption.  The  Crown  relies  upon  the  elaborateness  of 
the  deception  practised  upon  this  point,  and  upon  the 
similarity  of  the  methods  adopted  by  all  the  shippers  as 
establishing  the  existence  of  a  carefully  organized 
conspiracy  to  deceive  the  captor  and  the  Court.  Omnia 
proesumuntur  contra  mendacem.  This  deception  might 
have  succeeded  if  compromising  documents  inconsistent 
with  it  had  not  been  discovered,  and  the  discovery  of  such 
documents  could  hardly  have  been,  and  was  not, 
anticipated  by  the  claimants  in  these  cases.  (b)  That  it 
is  inconsistent  with  the  elaborate  and  tricky  devices 
adopted  to  create  the  impression  that  persons  with  special 
German  connections  were  bona  fide  neutral  consignees. 

(c)  That  it  is  inconsistent  with  the  practice  so  frequently 
adopted  in  these  shipments  of  making  consignments  to 
order.  If  the  intention  had  been  innocent,  why  not  consign 
either  directly,  or  with  the  intervention  of  a  neutral  port 
to  the  actual  purchaser  on  behalf  of  the  civil  population  ? 

(d)  That  it  is  inconsistent  with  the  character  of  the 
evidence  called  by  the  claimants,  and  in  this  connection 
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the  omissions  in  that  evidence  are  as  striking  as  its 
positive  content.  If  this  contention  was  well  founded, 
why  have  the  claimants  not  produced  their  actual  con¬ 
tracts;  their  instructions  to  agents  leading  up  to  and 
carrying  out  contracts  with  the  civilian  population ;  the 
precautions  taken  to  ensure  that  the  destination  was 
civilian ;  the  correspondence  with  their  agents  upon  such 
points ;  information  from  their  agents  identifying  the 
civilian  consignees  in  Germany,  or  any  of  them  ?  (e)  That 
it  is  inconsistent  with  the  private  correspondence  and 
conversations  of  the  parties  as  partially  revealed  in  inter¬ 
cepted  documents.  It  is  also  submitted  in  reference  to  the 
rubber  on  the  Kim  that  a  misleading  description  of  the 
cargo  was  adopted  in  order  to  deceive  the  captor.  The 
intention  to  deceive  being  once  established,  the  degree  of 
ingenuity  of  the  imposture  which  is  adopted  ceases  to  be 
material.  If  there  was  such  an  intention,  it  is  not 
necessary  to  consider  evidence  that  in  some  countries  the 
terms  “  gum  ”  and  “  rubber  ”  are  interchangeable.  If  the 
foregoing  propositions  of  fact  are  well  founded,  how  will 
the  Court  view  the  matter  when  neutral  shippers  have 
committed  the  following  acts  :  (a)  have  attempted  on  a 
gigantic  scale  to  carry  contraband  to  the  enemy  ?  ( b )  have 
attempted  by  an  elaborate  series  of  shifts  to  conceal  the 
real  quality  of  their  acts  ?  (c)  have  untruthfully  and  in 

many  cases  upon  oath  alleged  that  their  exports  were  for 
Scandinavian  consumption  ?  ( d )  have  at  the  last  moment 
been  driven  from  this  contention,  and  have  been  forced 
back  upon  a  second  line  of  defence  which,  if  true,  might 
be  proved  by  documents  in  their  possession  (which  have 
not  been  produced)  and  which  is  wholly  inconsistent  with 
their  original  case  ?  It  is  apprehended  that  the  Court, 
after  once  detecting  the  attempt  to  deceive  the  Court,  will 
say  that  the  Crown  has  in  law  proved  enough  to  make 
it  necessary  that  the  claimants  should  show  by  affirmative 
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evidence  that  the  case  now  tardily  put  forward  by  them  is 
true.  If  and  to  the  extent  that  the  onus  was  originally 
with  the  Crown,  that  onus  has  been  shifted  by  the  case  put 
forward  by  the  Crown  against  the  claimants. 

Another  question,  a  mixed  question  of  fact  and  law, 
will  require  consideration  and  careful  consideration ;  and 
that  is  the  inference  which  it  is  proper  to  draw  with 
reference  to  the  true  destination  of  the  goods  shipped  on 
these  four  vessels.  The  first  case  put  forward  has  now 
been  abandoned  in  favour  of  the  second  case — that  these 
goods  were  intended  for  the  consumption  of  the  civil 
population  of  German}’.  The  Crown  asks  your  Lordship 
to  draw  the  inference  that  these  goods  were  intended  for 
the  consumption  of  persons  officially  controlled  in 
Germany  or  under  Government  direction  and  influence, 
for  the  following  reasons  : 

The  Court  will  take  judicial  notice  of  the  fact  that 

Germany  in  time  of  war  is  a  nation  which  has  carried  the 

meticulous  organizations  of  its  resources  to  a  point  the 

like  of  which  has  never  been  known  in  the  history  of  the 

world.  The  Court  will  take  judicial  notice  of  the  general 

mobilization,  maritime,  military  and  industrial,  which  has 

taken  place  in  Germany — of  the  countless  millions  of  the 

population  who  are  involved  in  one  branch  or  other  of  that 

mobilization.  It  is  well  known  with  regard  to  the  armies 

of  Germany  that  many  millions  of  men  who  are  mobilized 

upon  both  frontiers  for  purely  military  purposes  are  not 

paid ;  and  the  inference  is  not  a  probable  one,  but  a 

necessary  one,  that  their  dependents  are  rationed  during 

their  protracted  absence  in  the  campaign.  If  to  these 

many  millions  one  adds  three  dependents  each  (a  most 

moderate  basis  on  an  average),  there  are  an  enormous 

number  of  people  to  be  rationed  who,  before  the  wTar, 

belonged  to  the  civilian  population,  and  are  now 

maintained  bv  the  State. 

«/ 
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The  President  :  Before  you  go  to  another  point,  I 
should  like  to  hear  what  you  have  got  to  say  upon  some 
things  which,  to  my  mind,  present  a  difficulty.  Assume 
that  the  Enemy  Government  took  over  all  the  productions 
of  the  collieries  in  the  Westphalian  coalfield,  or  of  the 
oil  works  in  the  Galician  oilfield,  from  the  proprietors. 
Do  you  say  that  the  people  employed  in  the  coalfield  and 
in  the  oilfield  are  in  the  service  of  the  Government,  or  do 
they  still  remain  part  of  the  civilian  population  ? 


1915 
July  30. 


Steamships 
“  Kim,” 

“Alfred 

Nobel,” 

“  Bjorn- 
stjerne 
Bjornson,” 

“  Fridland.” 

Argument. 


The  Solicitor -General  :  From  the  point  of  view  of  the 
argument  I  was  addressing  to  your  Lordship  it  only  has 
importance  if  those  persons  are  receiving  rations  from  the 
Government.  Now  the  case  I  supposed — the  simplest  case 
— was  the  case  of  the  men  to  the  number,  I  suppose,  of 
some  seven  or  eight  millions  who  from  the  outbreak  of  the 
war,  on  one  or  other  front,  have  been  engaged  in 
hostilities,  getting  only  a  nominal  pay.  Obviously,  there¬ 
fore,  giving  each  of  these  men  three  dependents  you  arrive 
at  a  figure  of  from  some  twenty- one  to  twenty-four  million 
people  who  depend  on  the  State ;  and  in  that  sense  the 
colliery  employees  are  as  much  dependent  on  the  State  for 
their  rations  as  the  armies  in  the  field .* 


The  President  :  Can  I  take  judicial  notice  of  the 
rations  of  these  people  ? 

The  Solicitor -General  :  I  think  you  must,  for  the 
reason  that  the  wives  and  families  of  the  men  who  are 


*  On  the  next  day  when  the  Court  sat,  August  2,  the  Solicitor-General 
said  that  this  answer,  given  on  the  spur  of  the  moment,  was  not  as  complete 
as  he  desired  it  to  he.  It  ought  to  have  been  this  :  “  There  are  two  classes, 
as  to  either  of  which  I  am  entitled  to  say  that  the  members  would  cease  to 
belong  to  the  civilian  population.  There  is,  first  of  all,  the  case  which  your 
Lordship  puts  to  me,  where  the  Government  took  over  the  productions  of 
the  collieries  or  the  oilfields.  In  that  case,  I  say  that  whether  they  are  paid 
in  money  or  whether  they  are  rationed,  these  persons  have  ceased  to  belong 
to  the  civilian  population.  The  other  class,  broadly  speaking,  is  the  class 
of  persons  who  are  actually  rationed  as  being  directly  and  obviously  in  the 
service  of  the  State,  in  the  sense  of  being  soldiers  in  the  field,  the  dependents 
of  such  soldiers  being  also  included  if  they  are  rationed.  So  that  there  are 
two  classes,  to  make  my  answer  complete  ;  and  in  both  cases  I  submit  that 
they  no  longer  belong  to  the  civilian  population.” 
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only  receiving  nominal  pay  must  in  some  way  be 
supported. 

The  President  :  Can  I  act  without  information  upon 
that  ?  Is  there  any  separation  allowance  granted  to  the 
wives  or  to  the  children  ? 

The  Solicitor- General  :  I  could  not  tell  your  Lordship 
without  having  the  facts  put  on  affidavit.  But  if  you  take 
seven  or  eight  million  men,  the  overwhelming  majority  of 
whom  have  hitherto  had  to  maintain  themselves  and  their 
families  in  civilian  employment,  in  one  way  or  other  they 
must  be  supported  by  the  State,  and  anything  which  the 
State  can  get,  which  is  concerned  with  rations  and  so 
forth,  enables  the  State  to  maintain  those  men. 

The  President  :  I  follow  that,  but  I  do  not  know  that 
it  follows  that  they  cease  to  be  part  of  the  civilian 
population.  Take,  for  instance,  this  country,  where  the 
facts  are  known  to  me.  There  are  ample  separation 
allowances  granted  to  the  wives  of  soldiers  for  themselves 
and  other  dependents.  Separation  allowances  are  taken 
to  the  baker,  to  the  grocer,  to  the  draper,  and  to  the 
landlord ;  do  the  people  who  receive  those  separation 
allowances  cease  to  be  part  of  the  civilian  population  ? 

The  Solicitor- General  :  No,  certainly  not  in  this 
country. 

The  President  :  Is  it  different  in  Germany  ? 

The  Solicitor- General  :  I  am  not  entitled  in  any 
detail  to  make  statements  of  fact  as  to  the  system  in 
Germany,  unless  and  until  I  am  in  a  position  to  put  them 
into  an  affidavit.  But  I  make  the  general  observation  that 
it  is  clear  when  you  have  got  such  enormous  numbers,  so 
greatly  exceeding  the  numbers  of  the  men  who  are  diverted 
in  this  country,  that  the  number  of  persons  wdio  are 
thrown  upon  the  State  must  be  very  greatly  increased. 
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The  President  :  But  you  are  inviting  me,  without  any 
such  information  before  me,  to  take  judicial  notice  of  the 
fact  that  they  are  dependent  on  the  State.  Therefore,  I 
think  your  argument  is  that  they  had  ceased  to  be  in  the 
ordinary  sense  part  of  the  civilian  population,  and  had 
become  people  who,  in  some  indirect  way,  were  in  the 
service  of  the  State. 

The  Solicitor -General  :  That  argument  is  not  only 
well  founded,  but  it  is  a  necessary  one ;  it  is  the  fact  that 
there  is  a  separation  allowance  in  Germany  which  is 
insufficient  in  the  main  to  support  the  families  of  those 
who  are  mobilized. 

The  President  :  I  do  not  know  how  the  family  is 
maintained  there  at  all.  I  think  I  can  take  judicial  notice 
of  the  fact  that  the  payment  of  the  German  soldier  is 
hardly  more  than  nominal,  just  as  the  payment  of  French 
soldiers  is  hardly  more  than  nominal.  Then  upon  the 
other  matter  :  why,  according  to  your  contention,  did 
they  pretend  that  this  was  a  bona  fide  trade  with  Copen¬ 
hagen  ?  The  answer  to  that  might  be  that  if  they  were 
considering  how  they  could  properly  send  food  to 
Germany  for  the  civilian  population,  they  hit  upon  the 
less  convenient  course,  because  suspicion  had  been  aroused 
followed  by  the  seizure  of  these  vessels.  You  say  they 
ought  to  have  said  to  the  British  authorities  :  “  There  is 


The  President  :  There  is  no  doubt  about  that ;  the 
question  is,  what  is  the  result  ?  In  one  sense  they  are 
thrown  upon  the  State ;  but  do  they,  by  reason  of  the 
system  adopted  in  Germany,  cease  to  be  part  of  the 
civilian  population  ? 

The  Solicitor- General  :  If  I  answered  that  question 
now,  I  should  be  giving  your  Lordship  the  result  of 
information  I  have  seen  in  the  newspapers. 
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to  be  bo  dispute  about  this ;  we  have  got  orders  for 
millions  of  pounds  of  food  from  our  customers  in  Germany 
and  here  they  are." 

The  Solicitor- General  :  They  would  have  been 
absolutely  safe,  unless  the  law  was  altered  in  this  country. 

The  President  :  Except  that  it  would  have  raised  the 
argument  which  you  are  now  raising  as  to  whether  a 
large  portion  of  the  population  had.  not  ceased  to  be 
civilians  ? 


The  Solicitor- General  :  Quite  so ;  and  if  action  had 
been  taken  upon  that  in  this  country  they  would  have  been 
advised,  without  running  any  risk  at  all  to  their  cargoes 
or  to  their  ships,  that  a  view  hostile  to  the  enterprise  was 
entertained  in  this  country.  They  did  not  adopt  that 
course,  but  one  which  put  an  entirely  different  colour  on 
their  acts,  and  they  must  take  the  consequences. 

The  President  :  What  about  the  workers  in  the 
coalfields  and  their  dependents  ? 

The  Solicitor -General  :  My  submission  is  that  if  the 
State  has  undertaken  the  rationing  of  such  persons  either 
by  tickets  or  otherwise,  if  the  State  gives  them  vouchers 
and  they  go  to  shops  and  trade  on  those  vouchers,  then 
they  cease  to  belong,  for  international  legal  purposes  or 
for  contraband  purposes,  to  the  civilian  population. 

The  President  :  It  has  been  said  that  the  consumption 
of  bread  has  been  limited  in  Germany.  That  might  be 
done  in  two  ways ;  first  of  all,  the  German  Government 
might  say  :  “  We  will  only  give  out  so  much  bread  for 
the  supply  of  the  customers  who  come  to  the  bakers' 
shops,"  or  the  Government  might  simply  say  :  “  We  shall 
by  some  order  or  ordinance  prevent  the  bakers  from 
supplying  more  than  a  certain  number  of  ounces  per 
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head.”  Now,  in  the  latter  case,  control  is  exercised  by 
the  Government,  but  they  do  not  become  actual  owners 
of  the  goods. 

The  Solicitor-General  :  No;  but  if  the  bread  can  only 
be  operated  upon  by  a  Government  order,  there  is  a  clear 
case  of  the  assumption  of  control  by  the  Government,  and 
your  Lordship  has  had  an  affidavit  that  the  German 
Government  actually  requisitioned  foodstuffs. 
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The  President  :  I  doubt  very  much  whether  that  would 
carry  you  as  far  as  you  desire  to  be  carried.  Assuming 
that  by  reason  of  the  difficulty  of  forwarding  the  cargoes 
direct,  they  have  been  sent  Iona  fide  and  openly  through 
Copenhagen  to  Hamburg  and  delivered  to  shopkeepers 
there,  and  afterwards  the  German  Government 
requisitioned  the  goods — is  that  enough  ? 


The  Solicitor- General  :  If  that  were  done  universally 
and  upon  a  system,  I  should  certainly  say  that  the  goods 
were  liable  to  condemnation.  The  fact  that  the  German 
Government  reserved  to  themselves  the  power  of 
requisitioning  a  particular  class  of  goods,  if  there  was 
no  certainty  of  their  exercising  this,  would  not  necessarily 
condemn  the  goods  of  that  class  that  were  sent  to 
Germany.  But  one  takes  these  things  cumulatively ;  in 
the  first  place  the  power  to  requisition,  and  the  extent 
to  which  it  is  certain  that  that  power  must  have  been 
used,  and  in  the  next  place  the  fact,  which  is  on  affidavit, 
that  the  German  Government  adopts  a  policy,  not  of 
making  extensive  purchases  itself,  but  rather  of 
encouraging  the  activity  of  merchants.  Taking  all  those 
facts  into  consideration,  I  claim  that  we  have  established 
here  that  there  was  on  the  part  of  the  German  Government 
a  great  need  of  foodstuffs  upon  a  very  large  scale. 

The  President  :  What  is  it  fair  to  take  as  the  number 
of  soldiers  who  have  to  be  fed  ? 


hi. 
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The  Solicitor- General  :  From  the  reasoning  one 
applies  to  information  one  receives,  it  cannot  be  less  than 
some  eight  millions  of  people,  counting  those  who,  in 
every  kind  of  auxiliary  capacity,  are  associated  with  those 
armies.  It  would  not  be  unfair  to  say  that  about  one- 
fifth  or  one-sixth  of  the  whole  food  required  for  the 
German  Empire  would  be  consumed  by  those  in  the  field. 

The  President  :  What  about  Krupps ;  there  are  many 
thousands  of  employees,  and  their  dependents,  connected 
with  Krupps.  They  would  be  actually  engaged  as  part  of 
the  military  forces,  would  they  not  ? 


The  Solicitor- General  :  They  are  in  the  same  position. 
If  the  goods  were  destined  for  that  part  of  the  population, 
clearly  they  would  be  liable  to  condemnation.  So  that  if 
you  add  those  two — those  actually  engaged  in  military 
services  in  one  capacity  or  another — the  total,  of  course, 
is  gigantic.  It  would  be  incredible  that  any  large 
shipments  of  any  kind  of  foodstuffs  could  get  into  Germany 
to-day  without  some  part  finding  its  way  into  military, 
naval,  or  auxiliary  consumption.  With  regard  to  the 
doctrine  of  continuous  voyage,  the  Crown  is  prepared  to 
accept,  as  defining  the  law,  the  passage  in  Sir  Edward 
Grey’s  Memorandum,  which  preceded  the  London  Naval 
Conference  of  1908,  which  has  been  cited  on  behalf  of 
some  of  the  claimants.  Sir  Edward  Grey  said  : 

When  an  adventure  includes  the  carriage  of  goods  to 
a  neutral  port,  and  thence  to  an  ulterior  destination,  the 
doctrine  of  “  continuous  voyage  consists  in  treating  for 
certain  purposes  the  whole  journey  as  one  transportation, 
with  the  consequences  which  would  have  attached  had 
there  been  no  interposition  of  the  neutral  port.  The 
doctrine  is  only  applicable  when  the  whole  transportation 
is  made  in  pursuance  of  a  single  mercantile  transaction 
preconceived  from  the  outset.  Thus  it  will  not  be  applied 
where  the  evidence  goes  no  further  than  to  show  that  the 
goods  were  consigned  to  the  neutral  port  in  the  hope 
of  finding  a  market  there  for  delivery  elsewhere. 
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If  here  the  evidence  showed,  and  showed  only,  that  the 
goods  were  consigned  to  Copenhagen  in  the  hopes  of 
finding  a  market  there  for  delivery  elsewhere,  I  should  say 
that  the  Crown  had  no  case.  But  if  the  Crown’s  viewT 
of  the  facts  is  well  founded,  in  the  overwhelming  number 
of  these  cases  the  whole  transportation  from  Chicago  to 
Hamburg  or  various  other  German  destinations  was  to 
be  made  in  pursuance  of  a  single  mercantile  transaction, 
or  series  of  transactions.  A  scheme  of  transportation  was 
worked  out  for  every  yard  of  the  way,  with  the  variation 
in  many  cases  that  the  agent,  who  would  normally  have 
received  the  goods  at  Hamburg  on  behalf  of  the  shippers, 
was  located  for  convenience  at  Copenhagen.  Your 
Lordship  has  to  look  below  the  appearance  to  the  reality. 
The  claimants’  arguments  are  based  on  the  propositions, 
(1)  that  a  sale  by  a  neutral  to  a  neutral  in  neutral 
territory  is  permissible,  even  though  the  vendor 
knows  that  the  buyer  will  sell  to  the  enemy ;  (2)  that  a 
sale  by  a  neutral  to  the  enemy  on  neutral  territory  is 
equally  permissible.  But  they  do  not  even  purport  to 
have  sold  more  than  about  one-fifth  of  the  goods  shipped. 
The  balance  was  sent  on  consignment  by  the  packers  to 
their  agents  at  Copenhagen,  many  of  whom  had  come 
there  to  see  that  the  goods  were  sent  through  at  once  to 
Hamburg. 
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The  rest  of  the  day  was  occupied  by  the  Solicitor- 
General  in  examining  in  detail  the  facts  relating  to  the 
shipments  of  foodstuffs. 


The  Solicitor- General  read  the  following  affidavit,  1915 
dated  July  31,  1915.  sworn  by  Major  E.  F.  Dillon,  which  Aug‘  2- 
dealt  with  certain  points  that  had  been  raised  in  Court  on 
July  30  : 

I,  Eric  Fitzgerald  Dillon,  D.S.O.,  of  the  War  Office, 
Whitehall,  S.W.,  make  oath  and  say  as  follows  : 

(1)  I  am  a  Major  in  His  Majesty’s  Royal  Munster 

T  2 
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Fusiliers,  and  am  now  serving  on  the  General  Staff  at  the 
War  Office. 

(2)  To  the  best  of  my  knowledge  and  belief  the  following 
may  be  taken  as  an  estimate,  approximately  correct,  and 
probably  an  underestimate,  of  the  numbers  of  persons  now 
serving  in  the  German  army  and  under  the  control  of  the 
German  Military  Authorities : 

(a)  Under  arms  on  the  two  fronts,  in  garrisons  in 

Belgium  and  on  lines  of  communication  ...  4,000,000 

(b)  Training  in  Germany  ...  ...  ...  750,000 

(c)  Casualties  including  constant  temporary  wastage 

2,000,000 

( d )  On  railways  (all  of  which  are  used  and  organized 

specially  for  war  and  are  under  the  control  of  the  Military 
Authorities)  ...  ...  ...  ...  ...  500,000 

( e )  At  Krupp’s  arsenals  and  factories  and  other  arsenals 

and  factories  concerned  in  the  manufacture  of  munitions 
of  war,  at  a  low  estimate  ...  ...  ...  750,000 

(/)  In  coal  mines,  factories  concerned  in  the  making  of 
army  boots  and  clothing,  and  other  articles  necessary  for 
the  equipment  and  provisioning  of  the  army  2,000,000 

(3)  From  information  in  my  possession  it  appears  that 
separation  allowances  are  issued  by  the  German  Government 
to  the  wives,  children  and  other  dependents  of  non¬ 
commissioned  officers  and  men  on  active  service  at  the 
rate  for  a  wife  of  Nine  Marks  per  month  from  March  to 
October,  and  at  least  Twelve  Marks  per  month  for  the  rest 
of  the  year;  and  for  each  child  or  dependent  of  at  least 
Six  Marks  per  month.  A  supply  of  flour,  potatoes  and  fuel 
may  be  issued  partly  in  lieu  of  money. 

Taking  those  10,000,000  people  and  allowing  two 
dependents  to  a  man,  it  would  give  you  20,000,000  people 
(sic) — a  very  large  proportion,  indeed,  of  the  total 
population  of  Germany  (which  I  am  told  was  65,000,000 
at  the  last  census,  and  may  have  been  70,000,000  when  the 
war  commenced),  who  may  be,  in  the  last  resort, 
absolutely  dependent  on  the  State  for  their  rations. 

The  President  :  What  is  your  proposition  with 
reference  to  the  wives  and  children  to  whom  separation 
allowances  are  paid  ? 
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The  Solicitor-General  :  My  contention  with  regard  to 
them,  although  the  Government  had  reserved  the  right  of 
paying  them  separation  allowances,  is  that  all  have  to  be 
taken  into  account,  when  one  is  considering  the  probability 
of  goods  which  were  imported  in  large  quantities  being 
intended  for  the  civil  population,  or  the  counter 
probability  of  their  being  intended  for  official  or 
Government  use.  The  soldiers,  of  course,  depend  entirely 
on  Government  rations,  and  the  presumption  is 
enormously  strong  that  those  goods  were  intended  for 
official  consumption  and  not  for  private  consumption. 
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The  President  :  The  result  is  that  while  the  dependents 
are  spending  the  separation  allowances  they  have  not 
ceased  to  be  part  of  the  civil  population.  Supposing  the 
wife  of  a  soldier  has  her  10  marks  in  her  pocket  and  goes 
and  buvs  food  from  a  tradesman - 

t/ 


The  Solicitor- General  :  I  should  say,  taking  the 
similar  case  of  the  wives  of  English  soldiers,  all  of  whom 
live  on  their  separation  allowances,  they  are  still  part  of 
the  civil  population.  But  supposing  the  Government  has 
reserved  the  right  of  paying  half  the  civilian  allowance 
bv  food  distributed  bv  Government  officials,  it  is  not,  I 
submit,  for  the  Crown  to  show  as  a  fact  that  this  right 
has  actually  been  exercised,  and  they  could  not  show  it. 

In  connection  with  the  destination  of  these  goods  to 
the  German  Government  or  their  forces,  a  recent  decision 
of  the  German  Prize  Court  is  worth  citing.  It  was  given 
in  the  case  of  the  Maria ,  reported  in  Lloyd’s  List 
of  July  1,  1015,  and  transcribed  from  the  Hanseatischc 
Gerichtszeituny  of  April  17.  This  was  a  case  in  which 
the  shipment  was  made  “  to  order  ”  in  the  bills  of  lading, 
and  the  cargo  was  consigned  to  Belfast  and  Dublin.  The 
steamer,  a  Dutch  vessel,  was  destroyed  with  her  cargo. 
There  was  a  claim  in  the  Prize  Court  at  Hamburg  on 
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behalf  of  the  shipowners  and  cargo-owners.  The  case 
was  argued,  as  far  as  the  German  authorities  were  con¬ 
cerned,  on  the  basis  that  Belfast  and  Dublin  were  fortified 
places,  or  places  which  were  used  by  the  English  fighting 
forces  as  bases  for  operations  and  supply.  The  claimants 
denied  that  they  were  such  places,  and  argued  that  the 
cargo  had  been  exclusively  destined  for  the  private  use 
of  the  purchasers,  and  was  to  be  sold  to  private  persons 
and  not  to  the  British  Army  Forces.  This  decision  was 
given  by  the  President  of  the  Court  : 


The  steamer,  according  to  the  statements  made  by  the 
claimants,  which  are  borne  out  by  the  documents  exhibited, 
had  intended  to  call  first  at  Belfast  in  order  to  land  nearly 
50  per  cent,  of  the  cargo,  the  remainder  to  be  brought 
hence  to  Dublin.  Belfast,  for  which  the  cargo  was  certainly 
bound  in  the  first  place,  belongs,  according  to  the  official 
communication  of  the  Chief  of  the  General  Staff  of  the 
Navv  addressed  to  the  Prize  Court  as  far  back  as 

i/ 

August  17th,  1914,  to  “  the  fortified  places  and  the  places 
used  by  the  English  fighting  forces  as  a  base  for  military 
operation  and  supplies,”  and  the  Prize  Court  must  be 
guided  by  this  communication,  issued  “  by  Supreme 
Command,”  as  also  by  the  Prize  Regulations,  issued  by  the 
Emperor  by  virtue  of  his  Supreme  Powers  of  Command. 

It  is,  therefore,  quite  out  of  the  question  that  the  Prize 
Court  should  go  further  into  this  matter  or  take  further 
evidence  as  to  whether  Belfast  was  already,  in  August,  1914, 
a  fortified  place,  etc.,  of  the  English  fighting  forces.  Nor  is 
it  necessary  to  enquire  whether  Dublin,  which  is  mentioned 
first  among  the  fortified  places,  etc.,  of  the  English  forces 
in  an  order  of  the  Chief  of  the  General  Staff  of  the  Navy, 
issued  on  November  24th,  1914,  also  by  Supreme  Command, 
was  included  among  the  fortified  places,  etc.,  already  in 
October,  at  which  time  the  steamer  Maria,  had  it  not  been 
sunk,  would  probably  have  arrived  in  Ireland,  since,  as 
previously  pointed  out,  the  vessel  intended  to  call  first  at 
Belfast.  .  .  .  The  assumption  in  section  33  of  the  Prize 
Regulations  that  the  enemy  destination  of  conditional 
contraband  articles  is  to  be  taken  for  granted,  if  the 
shipment  is  bound  for  a  fortified  place,  etc.,  of  the  enemy, 
may,  it  is  true,  be  invalidated  by  a  counter-proof,  and  the 
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claimants  have  endeavoured  to  furnish  this  proof,  but  have 
failed  to  do  so. 

From  what  has  been  said,  it  is  evident  that  if  the  object 
of  the  provision  in  question  is  to  be  attained,  and  conceal¬ 
ments  on  the  part  of  the  interested  parties  are  not  to  be 
encouraged,  this  counter-proof  must  satisfy  the  most 
rigorous  conditions,  and  that  it  will  only  be  possible  to 
furnish  it  in  rare  cases.  In  any  case,  the  two  testimonials 
produced  by  the  claimants  were  far  from  constituting  an 
adequate  proof.  Even  if  the  statements  made  by  the 
.Directors,  Hall  and  Fair,  who  are  not  exactly  disinterested 
parties,  are  given  full  credence,  they  do  not  establish  facts, 
but  confine  themselves  to  the  expression  of  the  conviction 
that  the  wheat,  had  it  arrived  at  Belfast,  would  have  been 
dealt  'with  as  in  times  of  peace,  and  that  it  would  not  have 
been  used  for  military  purposes,  but  would  have  been 
disposed  of  to  millers  in  the  ordinary  course  of  the  trade. 
These  expressions  of  opinion  are,  however,  valueless. 

There  is  no  means  of  ascertaining  with  the  least  certainty 
what  use  the  wheat  would  have  been  put  to  at  the  arrival 
of  the  vessel  in  Belfast,  and  whether  the  British  Govern¬ 
ment  would  not  have  come  upon  the  scene  as  purchaser, 
even  at  a  very  high  price,  and  in  this  connection  it  must 
also  be  borne  in  mind  that  the  bills  of  lading  were  made 
out  to  order,  which  greatly  facilitated  the  free  disposal  of 
the  cargo.  That  at  the  time  of  the  conclusion  of  the 
contract  concerning  the  acquisition  of  the  wheat  on  the 
part  of  Messrs.  B.  &  H.  Hall,  Limited,  the  possibility  of 
using  the  same  for  war  purposes  had,  perhaps,  not  been 
contemplated,  does  not  affect  the  question  what  actual  use 
would  have  been  made  of  the  cargo  of  wheat  after  the 
outbreak  of  war  in  October,  1914. 
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I  submit  to  your  Lordship  when  we  are  dealing  with 
destination  to  the  German  Government  or  its  forces, 
while  a  decision  such  as  that  of  the  Prize  Court  sitting  at 
Hamburg  is  naturally  not  a  decision  which  your  Lordship 
would  treat  as  being  per  se  an  authority,  yet  it  is  not 
without  interest  to  examine  the  chain  of  reasoning  which 
led  the  Prize  Court  sitting  at  Hamburg  to  the  conclusion 
which  they  ultimately  reached.  I  can  imagine  the  Court 
which  pronounced  upon  the  case  so  brought  before  them 
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sitting  in  your  Lordship’s  seat  to-day  and  deciding  this 
case.  I  do  not  think  it  would  have  been  necessary  before 
such  a  Court  to  argue  with  very  great  pertinacity  on  the 
facts  which  have  been  produced  in  this  case.  It  may  be 
that  the  Prize  Court  sitting  at  Hamburg  was  quite  wrong 
in  the  view  it  took  of  these  facts,  but  it  is  useful,  for  one’s 
own  guidance,  to  know  the  view  taken  in  Prize  Courts 
sitting  in  enemy  jurisdiction  with  regard  to  matters  which 
are  to  some  extent  reproduced  in  the  case  your  Lordship  is 
trying. 


Sir  Robert  Finlay  :  My  friend  does  not  cite  this  case 
as  an  authority,  and  it  is  none.  I  submit  it  is  an  “  awful 
example.” 

The  Solicitor- General  :  The  German  Prize  Court 
has  said  they  will  draw  an  irresistible  inference  in  such 
cases. 

The  President  :  An  irrebuttable  one.  They  said  : 
“  If  the  Chief  of  Command  says  so,  we  will  not  go  behind 
that.” 


The  Solicitor -General  :  They  say  they  cannot.  I  do 
not  suggest  this  case  is  an  authority,  but  there  may  come 
a  point  at  which,  with  careful  precautions  to  see  that  the 
line  that  is  taken  in  this  country  is  neither  oppressive  nor 
unfair  to  neutrals,  it  may  well  be  necessary  to  inquire 
what  is  the  position  of  this  country  vis-a-vis  the  enemy 
which  so  construes  circumstances  which  in  one  form  or 
other  come  before  this  Court.  I  do  not  call  attention  to 
this  decision  for  any  other  purpose. 

With  reference  to  the  submission  that  where  there 
has  been  so  much  bad  faith  as  has  been  exhibited  by  the 
parties  here,  it  is  fatal  to  their  claims,  I  desire  to  complete 
the  references  to  the  cases  on  which  the  Crown  relies. 
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The  Solicitor-General  then  cited  the  following  cases  : 

The  Calypso  (1799),  2  Ch.  Eob.  154. 

The  Rosalie  and  Betty  (1800),  2  Ch.  Eob.  343; 

1  E.P.C.  246. 

The  Eenrom  (1799),  2  Ch.  Eob.  1;  1  E.P.C.  168. 

The  Neptunus  (1800),  3  Ch.  Eob.  80. 

The  Graaf  Bernstorff  (1800),  3  Ch.  Eob.  109; 

1  E.P.C.  265. 
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He  submitted  that  the  dicta  in  these  cases  were 
applicable  to  all  the  cargoes,  because  the  parties  had  not 
come  into  Court  with  clean  hands,  and  had  attempted,  to 
deceive  the  Court.  Although  the  primary  destination  was 
accurately  stated,  the  ultimate  destination  was  not. 


The  President  :  Where  would  you  say  it  ought  to  have 
been  stated  ?  That  is  my  difficulty.  You  have  a  vessel 
admittedly  only  going  to  Copenhagen.  You  say  the  goods 
were  intended  for  Germany ;  but  where  would  that 
appear  ?  When  ought  they  to  have  told  anybody  ? 


The  Solicitor -General  :  The  ship’s  paper  is  only  one 
form  of  making  a  statement.  There  are  dozens  of  others. 
When  your  Lordship  says  they  made  no  representations  to 
belligerents,  your  Lordship  put  that  to  me  many  days 
ago,  and  I  attempted  to  reply  to  it  as  I  do  now  :  You 
cannot  make  a  statement  to  a  belligerent  until  you  come  in 
contact  with  him.  They  could  not,  tell  when  and  how  they 
would  come  in  contact  with  him ;  but  Avhen  they  did,  they 
immediately  began  to  make  false  statements. 

I  want  to  argue  it  on  principle.  I  say  boldly  it  makes 
no  difference  whatever  whether  the  false  representation 
is  made  before  the  moment  of  capture,  or  whether  it  is 
made  after  the  moment  of  capture,  and  to  hold  the 
opposite  would,  under  modern  conditions,  and  in  every 
case  of  continuous  voyage,  destroy  the  legitimate  object 
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of  the  belligerent,  because  otherwise  there  would  be  no 
false  representation  in  the  case  of  a  continuous  voyage. 

The  primary  destination  in  cases  of  continuous  voyage 
is  ex  hypothesi  innocent,  and  therefore  you  cannot  get  a 
case  of  false  representation  until  after  the  moment  of 
capture. 

The  President  :  May  I  put  this  case  to  see  what  is  the 
proper  answer  to  it  ?  Supposing  conditional  contraband 
(food)  is  actually  destined  to  Hamburg,  but  to  a  civilian. 
Supposing  when  the  capture  is  made  the  answer  to  the 
belligerent  who  says,  “  You  are  going  to  take  this  to 
Germany  and  the  armed  forces,”  is,  “  I  am  not  going 
to  take  it  to  the  armed  forces  or  civilians,  but 
to  Copenhagen  ”  ;  would  that  be  enough  to  justify  the 
confiscation  of  the  cargo  ? 

The  Solicitor- General  :  I  think  it  would. 

The  President  :  I  doubt  whether  it  is  clear  from  the 
cases  as  far  as  they  have  gone  that  it  is  so.  Let  us  go  a 
step  further  and  admit  that  if  the  man  had  been  wise 
enough  and  honest  enough  to  tell  the  truth,  the  property 
was  not  capturable  because,  although  going  to  Germany, 
it  was  going  to  a  civilian  merchant.  On  being  taken  he 
says,  “  Yes,  I  have  this  on  board,  but  I  am  not  going  to 
take  this  to  German}7,  either  to  the  armed  forces  or  the 
civilian  population.  I  am  going  to  take  it  to  Gothenburg.” 
Would  that  be  enough  to  involve  confiscation,  because  he 
has  told  a  lie  about  it  ? 

The  Solicitor- General  :  I  understand  your  Lordship 
puts  it  that  the  lie  is  contained  in  the  ship’s  papers  ? 

The  President  :  I  did  not  put  it  in  that  way.  I  admit 
the  lie  can  be  told  verbally  as  well  as  by  writing.  I  put 
the  verbal  case.  Can  you  punish  a  man  for  his  immoral 
conduct  in  telling  a  lie? 
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The  Solicitor-General  :  You  do  not  punish  him  for 
immoral  conduct  such  as  telling  a  lie,  because  that  is 
alien  to  the  purview  of  the  Prize  Court ;  but  having  run 
contraband  goods,  which  he  is  entitled  to  do,  he  has 
deceived  the  belligerent,  and  the  inference  is  drawn  that 
he  would  not  have  deceived  the  belligerent  unless  he  had 
been  invading  the  belligerent  right.  Therefore  the 
inference  is  drawn  against  him,  and  you  only  draw  such 
an  inference  in  the  case  of  false  papers,  where  he  says  he 
is  going  to  port  A  when  he  is  really  going  to  port  B. 
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The  President  :  Yes,  but  in  that  case  port  B  would  be 
an  illegal  one. 


The  Solicitor- General  :  Had  it  been  possible  for  him 
to  go  to  the  ultimate  port,  that  argument  would  have  been 
equally  available.  One  hundred  and  forty  years  ago  it 
was  simply  because  the  uitimate  port  was  illegal  that  they 
put  forward  the  first  port.  It  makes  no  difference  that 
the  further  transportation  is  by  sea,  and  in  the  other  case 
by  land. 

The  President  :  If  your  answer  is  good,  that  does  not 
do  away  with  all  the  facts  of  making  pretences  and 
uttering  falsehoods,  because  in  considering  what  was  the 
ultimate  destination,  you  ought  to  have  regard  to  the 
conduct  of  the  parties,  and  you  can  draw  inferences 
against  them.  The  doubt  I  have  is  whether  you  can  use 
it  in  any  other  way. 

The  Solicitor- General  :  I  submit,  with  respect,  that 
I  can  carry  it  the  full  length  my  argument  attempts  to  do. 
I  am  not  able  to  see  how  anv  distinction  can  be  drawn  on 
principle  between  the  obligations  of  integrity  which 
belligerents  are  entitled  to  exact  from  neutrals  in  the  case 
of  continuous  voyage  adventures  and  other  adventures. 

Sir  Robert  Finlay  :  The  difference,  I  suggest,  is  that 
in  the  case  of  continuous  voyage  he  is  telling  a  lie  about 


284 


Lloyd^s  REroRTS  op  Prize  Cases. 


1915 
Aug.  2. 


Steamships 

“Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 

Argument. 


1915 
Aug.  3. 


the  true  destination.  In  the  case  your  Lordship  put  the 
cargo  was  really  going  to  a  civilian  at  Hamburg,  and, 
therefore,  being  food,  was  not  contraband  at  all.  That 
makes  the  whole  difference. 

♦ 

The  President  :  It  is  telling  a  lie  about  a  thing  which 
otherwise,  ex  hypothesis  was  not  confiscable.  Some  men 
do  tell  lies  when  it  is  easier  to  tell  the  truth,  and  they 
get  into  difficulty.  Is  a  moral  offence  of  that  kind  enough 
to  confiscate  the  goods  ? 

The  Solicitor- General  :  It  never  arises  in  that  form. 
When  your  Lordship  assumes  the  case  which  my  friend 
lias  put  of  going  to  a  private  person  at  Hamburg,  it  would 
always  take  the  form,  in  the  Prize  Court,  of  Hamburg 
being  a  base  of  operations  in  Germany. 

The  President  :  That  is  mixing  it  up  again.  Take  a 
place  in  Germany  where  no  such  suggestion  could  be 
made. 

The  Solicitor- General  :  There  are  no  such  ports ;  the 
case  could  not  arise.  It  would  always  arise  in  this  way — 
that  the  Crown  would  say  to  the  Court  :  “  You  must  draw 
the  inference  against  the  neutral,  simply  because  of  his 
falsehood,  that  when  he  said  the  cargo  was  going  to  a 
civilian,  it  was  not  going. ” 

The  Solicitor -General  :  Your  Lordship  asked  yester¬ 
day,  just  before  the  rising  of  the  Court,  what  the 
contention  of  the  Crown  would  be  in  a  case  where  the 
destination  was  in  fact  to  the  civilian  population,  and 
therefore  was  innocent,  but  nevertheless  where  there  was 
a  false  statement.  In  answering  I  ought,  perhaps,  to 
have  recognized  that  your  Lordship  was  putting  a 
theoretical  question  for  the  purpose  of  testing  the 
argument.  If  one  can  conceive  the  theory  that  the  false 
statement  would  be  an  irrelevant  circumstance  which 
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would  not  help  anybody,  the  practical  answer  is  that  it 
is  not  this  case  or  anything  like  this  case,  but  that  the 
reason  of  the  false  statement  was  because  the  goods  were 
not  going  to  the  civilian  population. 

The  President  :  I  suggested  to  you  that  the  answer 
probably  was  that  any  false  statement  of  that  kind  would 
have  a  very  important  bearing  upon  the  question  which 
would  have  to  be  determined  in  the  particular  case, 
namely,  what  was  in  fact  the  intended  destination. 

The  Solicitor -General  :  I  think  that  is  the  true  view, 
if  I  may  say  so.  On  the  point  of  the  falsity  of  the  bills 
of  lading,  the  contention  of  the  Crown  is  that  they  do 
not  show  the  real  destination,  and  to  that  extent  they  are 
false.  They  were  nearly  all  “  to  order. ”  They  failed  to 
show  who  were  the  real  consignees.  They  ought  to  have 
been  through  bills  of  lading  for  the  German  merchant  at 
the  port  to  which  they  were  ultimately  destined,  and  there 
is  no  commercial  reason  at  all  why  they  should  not  be 
made  in  that  form.  If  the  neutrals  had  inserted 
“  Germany  ”  as  the  destination  it  would  no  doubt  have 
aroused  suspicion  and  justified  careful  inquiry,  but  on 
the  assumption  that  the  destination  of  the  goods  was 
innocent,  that  suspicion  could  surely  have  been  allayed 
if  there  had  been  a  disclosure  of  the  whole  transaction, 
even  if  the  port  of  destination  had  been  Kiel  or  any  other 
German  port.  The  case  is  almost  covered  by  the  well- 
known  observation  made  bv  Lord  Stowe!  1  in  the  case  of 
the  Sarah  Christina ,*  which  has  already  been  cited;  that 
there  was 

...  a  total  absence  of  that  fair  conduct  which  ought 
to  have  been  maintained,  in  order  to  entitle  the  cargo  to  the 
benefit  of  the  more  favourable  rule  .  .  . 

It  is  submitted  that,  apart  from  the  fact  of  the  elaborate 

*  (1799),  1  Ch.  Rob.  237;  1  E.P.C.  125. 
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concealments  which  have  been  adopted  by  the  parties  here, 
it  is  a  general  principle  of  English  law  that  the  onus  of 
proof  may  shift  in  the  course  of  the  case,  as  it  becomes 
clear  that  one  of  the  parties  has  almost  all  the  information 
which  is  available.  That  matter  was  considered  in  a 
recent  case  in  the  House  of  Lords,  General  Accident 
Assurance  Corporation  v.  Robertson.*  It  was  an 
insurance  case  and  the  documents  were  within  the 
knowledge  of  one  party,  and  not  available  to  the  other. 
The  doctrine  was  thus  laid  down  by  Lord  Loreburn  : 

It  is  a  matter  peculiarly  and  solely  within  their 
knowledge — 

that  is  of  the  appellants — 

and  the  burthen  is  on  them  to  prove  this  if  they  can. 

The  Counsel  for  the  claimants  have  overstated  the  onus 
that  the  authorities  in  fact  impose  upon  the  Crown.  In 
the  Jonge  Margaretha,  f  which  has  already  been  referred 
to,  Lord  S  to  well  indicated  the  true  view  as  to  the  onus  in 
matters  of  this  kind  when  he  said  : 

But  the  most  important  distinction  is,  whether  the 
articles  were  intended  for  the  ordinary  use  of  life,  or  even 
for  mercantile  ships’  use,  or  whether  they  were  going  with 

a  highly  probable  destination  to  military  use. 

* 

Other  authorities  could  be  cited.  It  is  not  absolutelv 

t/ 

essential  that  the  Crown  should  satisfy  the  Court  that  the 
foodstuffs  were  intended  for  the  German  Government.  If 
it  were  so  there  never  could  be  a  condemnation.  If  the 
neutral  is  prepared  to  cover  up  his  tracks  by  the  use  of 
misleading  documents,  bills  of  lading  made  out  to  order 
at  an  intervening  port,  it  would  be  absolutely  impossible 
(unless  the  German  Government  were  obliging  enough  to 
furnish  us  with  an  affidavit  from  Germany),  in  any  case, 
for  the  Crown  to  do  what  Sir  Robert  Finlay  says  the 


*  [1909],  A.C.  404. 


+  (1799),  1  Ch.  Rob.  189;  1  E.P.C.  100. 
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Crown  must  do,  and  there  would  be  an  end  of  any  pretence 
of  establishing  the  claim  of  the  belligerent.  The  observa¬ 
tion  made  by  Mr.  Dana  in  his  note  on  Wheaton  at  page 
032  is  not  without  usefulness  on  this  point  : 

The  chief  circumstance  of  inquiry  would  naturally  be 
the  port  of  destination.  If  that  is  a  Naval  x\rsenal,  or  a 
port  in  which  vessels  are  usually  fitted  up,  or  in  which  the 
fleet  is  lying  or  exercising,  or  a  place  from  which  a  military 
expedition  is  fitting  out,  the  presumption  of  military  use 
would  be  raised  more  or  less  strongly  according  to  the 
circumstances. 

The  passage  is  useful  as  indicating  the  kind  of 
considerations  which  will  guide  the  Court  in  deciding 
whether  or  not  the  Crown  has  established  the  probability 
which  is  spoken  of  by  Lord  Stowell.  Here  it  is  true  that 
the  port  of  destination  is  not  itself  an  enemy  port;  but 
Copenhagen  has  become  an  enormous  entrepot  of  this 
trade  to  Germany,  in  ready  and  swift  communication  with 
places  in  Germany  which  closely  correspond  with  the 
places  indicated  by  Mr.  Dana  in  this  passage. 

The  same  rule  has  been  applied  universally  by  belli¬ 
gerents  in  recent  wars.  The  Japanese  regulation  upon 
this  point  is  : 

The  following  articles  will  be  held  to  be  contraband 
of  war  only  when  they  are  destined  for  the  enemy  army 
or  navy,  or  when  they  may,  from  the  circumstances  of 
their  place  of  destination,  be  regarded  as  intended  for  the 
use  of  the  army  or  navy  on  reaching  enemy  territory.* 

The  principle  laid  down  in  the  Zamora,  f  that  Prize 
Courts  have  always  acted  on  the  principle  that  the  capture 
is  lawful,  until  claimants  establish  the  contrary,  has  also 
perhaps  some  relevance  to  the  question  of  onus. 

The  President  :  I  think  by  the  latest  Ordinance  of  the 
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*  Art.  14,  Russian  and  Japanese  Prize  Cases ,  Yol.  II.,  p.  424. 
t  Reported  in  a  later  volume  of  this  work. 
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German  Empire  the  presumed  enemy  destination  is  a  very 
wide  one  : 

Enemy  destination  of  conditional  contraband  is  pre¬ 
sumed  (1)  if  the  same  is  consigned  to  an  Administrative 
Organ  (Behorde)  of  the  enemy  State  or  to  an  agent  of 
such  authority,  or  to  a  merchant  (Handler)  regarding 
whom  it  has  been  established  that  he  supplies  articles  of 
the  kind  in  question  or  products  made  from  the  same  to 
the  Armed  Forces  or  the  Administrative  Organ  (Verwaltun- 
gestellen)  of  the  enemy;  or  (2)  where  the  consignment  is 
to  order  or  to  a  consignee  not  named  in  the  papers,  or  to 
a  person  residing  in  enemy  territory  or  territory  occupied 
by  the  enemy;  or  (3)  if  the  consignment  is  destined  for  a 
fortified  place  of  the  enemy  or  to  a  place  used  as  a  base 
for  military  operations  or  supplies. 

The  widest  there,  of  course,  is  a  consignment  to  a 
person  residing  in  enemy  territory,  or  territory  occupied 
by  the  enemy.  That  is  from  the  Ordinance  of  April  18, 
1915,  so  far  as  I  have  been  able  to  ascertain  it. 

The  Solicitor- General  :  It  would  not  seem  to  leave 
very  much  distinction  between  conditional  and  absolute 
contraband  in  that  extreme  form.  Still,  that  is  the  law 
to  which  we  are  exposed. 

After  dealing  with  some  of  the  points  raised  by  Sir 

Robert  Finlay,  the  Solicitor-General  continued  :  My 

learned  friend  dealt  with  the  question  how  far  the  Crown 

can  by  Order  in  Council  alter  international  law  in  a 
«/ 

matter  which  affects  neutrals.  The  considerations  involved 
in  that  question  are  of  the  very  first  importance,  both  as 
defining  the  position  and  authority  of  this  Court  and 
as  defining  and  throwing  light  upon  the  relations 
subsisting  between  municipal  and  international  law. 

It  is  submitted  on  behalf  of  the  Crown  that  a  Prize 
Court  is  a  municipal  tribunal  sitting  under  the  authority 
of  the  Crown  ;  but  as  international  questions  are  frequently 
involved,  the  Court,  in  the  absence  of  statutes  or  treaties, 
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regards  any  clearly  proved  rule  of  customary  international 
law  as  part  of  the  law  of  the  land  if  it  lias  received  the 
assent  of  this  country.  (The  West  Rand  Central  Gold 
Mining  Company  v.  The  King .*) 

A  second  submission  on  this  point  is  that  in  case  of  any 
alleged  contradiction  between  an  Order  in  Council  and  an 
alleged  rule  of  international  law,  there  is  a  presumption 
in  favour  of  the  legality  of  the  Order  in  Council.  That 
doctrine  is  borne  out  by  the  case  of  the  Fox.  f  If  it  could 
be  shown  that  there  was  a  clear  contradiction  between  an 
Order  in  Council  and  a  rule  of  international  law,  it  would 
be  the  dutv  of  the  Prize  Court  to  enforce  the  Order  in 
Council  as  emanating  from  the  authority  from  which  it 
derives  its  powers.  (See  Maisonnaire  v.  Keating. }) 

Lastly,  what  would  be  the  effect  if  the  contention  were 
well  founded,  that  everything  done  under  the  Order  in 
Council  of  August  20  is  nullified  by  the  Order  in  Council 
of  October  29  ?  The  doctrine  of  continuous  voyage  has 
been  recognized  both  in  England  and  America.  One  of 
two  things  must  happen  :  either  the  law  in  force  before 
the  Order  in  Council  of  August  20  must  hold  good,  or  the 
Order  in  Council  of  October  29  must  apply — a  view  which, 
while  a  possible  one,  I  think  on  the  whole  is  less  applic¬ 
able.  If,  contrary  to  the  contention  of  the  Crown,  the 
Order  in  Council  of  August  20  was  nullified,  it  is 
submitted  that  we  are  thrown  back  on  the  doctrine  of 
common  law,  which  includes  the  doctrine  of  continuous 
voyage  with  all  the  American  principles. 

The  following  is  a  summary  of  the  demands  of  the 
Crown  :  In  the  case  of  the  packers’  goods  consigned  to 
them  or  their  agents,  the  Crown  asks  for  condemnation  on 
the  grounds  (1)  that  there  is  sufficient  evidence  of  enemy 
military  or  Government  destination  ;  (2)  that  the  fraud 
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carries  condemnation ;  (3)  that  the  fraud  shifts  the  onus, 
and  that  the  claimants  have  not  proved  any  innocent 
destination.  Alternatively,  if  for  any  reason  unsuspected 
by  the  Crown  the  Court  should  order  release,  the  Crown 
contends  that  in  the  circumstances  proved  no  compensa¬ 
tion  should  be  payable. 

The  President  :  On  the  ground  that  in  any  event  there 
was  a  case  for  inquiry ;  or,  in  other  words,  that  there  was 
a  reasonable  cause  for  capture  ? 


The  Solicitor- General  :  Yes.  The  Crown  asks  in 
relation  to  goods  which  are  consigned  to  named  consignees 
(not  being  agents)  condemnation  on  the  grounds  :  (1)  that 
the  claimants  have  not  produced  proper  evidence  that  the 
property  in  the  goods  had  passed  to  them,  and  that  this 
property  is  involved  in  the  condemnation  of  the  other 
property  of  the  packers  (Declaration  of  London,  Article 
42) ;  (2)  that  the  claimants  are  involved  in  the  general 
fraud  organized  by^  the  packers,  and  that  belligerents 
cannot  be  expected  to  sort  the  good  from  the  bad, 
especially  when  unassisted  in  the  matter  of  documents. 
Alternatively,  the  Crown  also  asks  in  this  case  that  if 
in  any  individual  cases  the  Court  should  think  that  the 
matter  might  be  indulgently  dealt  with  and  release  the 
goods,  here  again  there  ought  not  to  be  compensation. 

It  remains  to  deal  with  the  rubber.  The  Crown  asks, 
in  the  case  of  the  rubber,  for  condemnation  :  (a)  As  to  that 
in  the  Fridland ,  which  was  conditional  contraband }  on 
the  grounds  (1)  that  there  is  sufficient  evidence  of  enemy 
military  or  Government  destination ;  (2)  that  the  mis¬ 
description  involves  condemnation  per  se ;  (3)  that  the 
fraud  shifts  the  onus,  and  the  claimants  have  not  proved 
an  innocent  destination,  (b)  As  to  the  absolute  contraband 
carried  in  the  Kim ,  the  Crown  asks  for  condemnation  on 
the  grounds  which  they  have  indicated  as  appropriate  in 
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dealing  with  the  conditional  contraband  on  the  Fridland, 
with  the  addition  that  there  is  sufficient  evidence  here  of 
destination  to  an  enemy  country,  and  the  law  is  satisfied 
Avith  that  in  the  case  of  absolute  contraband. 

With  reference  to  the  hides,  the  Crown  asks  for 
condemnation  on  the  ground  that  the  claimant  was  not 
the  owner,  but  was  only  a  bogus  consignee  for  the  purpose 
of  shipment  by  people  in  Hamburg. 

The  President  :  I  am  greatly  indebted  to  the  members 
of  the  Bar  who  have  addressed  me  upon  the  very  compli- 
cated  case  with  which  I  have  to  deal,  and  I  will  reserve 
my  decision. 


JUDGMENT. 

The  President  {The  Right  Hon.  Sir  Samuel  Evans )  : 
The  cargoes  which  have  been  seized,  and  which  are  claimed 
in  these  proceedings,  were  laden  on  four  steamships 
belonging  to  neutral  owners,  and  which  were  under  time 
charters  to  an  American  Corporation,  the  Gans  Steamship 
Line.  John  H.  Gans,  the  president  of  the  company,  is  a 
German.  He  has  resided  in  America  for  some  years ;  but 
he  has  not  been  naturalized.  The  general  agent  of  the 

_  f 

company  in  Europe  was  one  Wolenburg,  of  Hamburg. 

The  four  ships  were  the  Alfred  Hoi) el  (Norwegian), 
the  Bjornstjerne  Bjornson  (Norwegian),  the  Fridland 
(Swedish),  and  the  Kim  (Norwegian).  They  all  started 
within  a  period  of  three  weeks  in  October  and  November 
last  on  voyages  from  New  York  to  Copenhagen  with  very 
large  cargoes  of  lard,  hog  and  meat  products,  oil  stocks, 
wheat,  and  other  foodstuffs ;  two  of  them  had  cargoes  of 
rubber  and  one  of  hides.  They  were  captured  on  the 
voyage,  and  their  cargoes  were  seized  on  the  ground 

u  2 


1915 
Aug.  3. 

Steamships 

“Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn¬ 
stjerne 
Bjornson,” 
“  Fridland.” 

Argument. 


1915 

Sept.  1G. 


Judgment. 


292 


Lloyd's  Reports  of  Prize  Cases. 


1915 

Sept.  16. 


Steamships 
“  Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 

Judgment. 


that  they  were  conditional  contraband  alleged  to  be  con¬ 
fiscable  in  the  circumstances,  with  the  exception  of  one 
cargo  of  rubber,  which  was  seized  as  absolute  contraband. 

The  Court  is  now  asked  to  deal  only  with  the  cargoes. 
All  questions  relating  to  the  capture  and  confiscability 
of  the  ships  are  left  over  to  be  argued  and  dealt  with 
hereafter. 

It  is  necessary  to  note  the  various  dates  of  sailing  and 
capture. 

They  are  as  follow  : 


Date  of  Sailing. 

Alfred  Nobel  ...  Oct.  20,  1914. 
Bjdrnstjcrne  Bjornson  Oct.  27,  1914. 

Fridland  .  Oct.  28,  1914. 

Kim .  Nov.  11,  1914. 


Date  of  Capture. 

Nov.  5,  1914. 
Nov.  11,  1914. 
Nov.  10,  1914. 
Nov.  28,  1914. 


Upon  some  of  these  dates  may  depend  questions 
touching  what  Orders  in  Council  are  applicable.  One 
Order  in  Council  adopting  with  modifications  the  pro¬ 
visions  of  the  Convention  known  as  the  “  Declaration  of 
London  ”  was  promulgated  on  August  20,  1914,  and 
another  on  October  29,  1914.  Proclamations  as  to  contra¬ 
band,  absolute  and  conditional,  wTere  issued  on  August  4, 
September  21,  and  October  29,  1914. 

It  is  useful  to  note  here,  in  order  to  avoid  any  possible 
misconception  or  confusion,  that  the  later  Order  in 
Council  of  March  11,  1915  (sometimes  called  the  Reprisals 
Order),  does  not  affect  the  present  cases  in  any  way. 

Before  proceeding  to  state  the  result  of  the  examination 
of  the  facts  relative  to  the  respective  cargoes  and  claims, 
a  general  review  may  be  made  of  the  situation  which  led 
up  to  the  despatch  of  the  four  ships  with  their  cargoes 
to  a  Danish  port. 

Notwithstanding  the  state  of  war,  there  was  no 
difficulty  in  the  way  of  neutral  ships  trading  to  German 
ports  in  the  North  Sea,  other  than  the  perils  which 
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Germany  herself  had  created  by  the  indiscriminate  laying 
and  scattering  of  mines  of  all  descriptions,  unanchored  and 
floating,  outside  territorial  waters  in  the  open  sea  in  the 
way  of  the  routes  of  maritime  trade,  in  defiance  of  inter¬ 
national  law  and  the  rules  of  conduct  of  naval  warfare, 
and  in  flagrant  violation  of  the  Hague  Convention  to 
which  Germany  was  a  party.  Apart  from  these  dangers, 
neutral  vessels  could  have,  in  exercise  of  their  inter¬ 
national  right,  voyaged  with  their  goods  to  and  from 
Hamburg,  Bremen,  Emden,  and  any  other  ports  of  the 
German  Empire.  There  was  no  blockade  involving  risk 
of  confiscation  of  vessels  running  or  attempting  to  run  it. 
Neutral  vessels  might  have  carried  conditional  and 
absolute  contraband  into  those  ports,  acting  again  within 
their  rights  under  international  law,  subject  only  to  the 
risk  of  capture  by  vigilant  warships  of  this  country  and 
its  Allies.  But  the  trade  of  neutrals — other  than  the 
Scandinavian  countries  and  Holland — with  German  ports 
in  the  North  Sea,  having  been  rendered  so  difficult  as  to 
become  to  all  intents  impossible,  it  is  not  surprising  that 
a  great  part  of  it  should  be  deflected  to  Scandinavian 
ports  from  which  access  to  the  German  ports  in  the  Baltic 
and  to  inland  Germany  by  overland  routes  was  available, 
and  that  this  deflection  resulted  the  facts  universally 
known  strongly  testify.  The  neutral  trade  concerned  in 
the  present  cases  is  that  of  the  United  States  of  America ; 
and  the  transactions  which  have  to  be  scrutinized  arose 
from  a  trading,  either  real  and  bona  fide ,  or  pretended 
and  ostensible  only,  with  Denmark,  in  the  course  of  which 
these  vessels’  sea  voyages  were  made  between  New  York 
and  Copenhagen. 

Denmark  is  a  country  with  a  small  population  of  less 
than  three  millions ;  and  is,  of  course,  as  regards 
foodstuffs,  an  exporting,  and  not  an  importing,  country. 
Its  situation,  however,  renders  it  convenient  to  transport 
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goods  from  its  territory  to  German  ports  and  places  like 
Hamburg,  Altona,  Liibeck,  Stettin,  and  Berlin. 

The  total  cargoes  in  the  four  captured  ships  bound  for 
Copenhagen  within  about  three  weeks  amounted  to  about 
73,237,000  lb.  in  weight.  (These  weights  and  other  weights 
which  will  be  given  are  gross  weights  according  to  the 
ships’  manifests.)  Portions  of  these  cargoes  have  been 
released,  and  other  portions  remain  unclaimed. 

The  quantity  of  goods  claimed  in  these  proceedings 
is  very  large.  Altogether  the  claims  cover  about 
32,312,000  lb.  (exclusive  of  the  rubber  and  hides).  The 
claimants  did  not  supply  any  information  as  to  the 
quantities  of  similar  products  which  they  had  supplied 
or  consigned  to  Denmark  previous  to  the  war. 

Some  illustrative  statistics  were  given  by  the  Crown, 
with  regard  to  lard  of  various  qualities,  which  are  not 
without  significance,  and  which  form  a  fair  criterion  of 
the  imports  of  these  and  like  substances  into  Denmark 
before  the  war;  and  they  give  a  measure  for  comparison 
with  the  imports  of  lard  consigned  to  Copenhagen  after 
the  outbreak  of  war  upon  the  four  vessels  now  before 
the  Court. 

The  average  annual  quantity  of  lard  imported  into 
Denmark  during  the  three  years  1911  to  1913  from  all 
sources  wras  1,459,000  lb.  The  quantity  of  lards  consigned 
to  Copenhagen  on  these  four  ships  alone  was  19,252,000  lb. 
Comparing  these  quantities,  the  result  is  that  these  vessels 
were  carrying  towards  Copenhagen,  within  less  than  a 
month,  more  than  thirteen  times  the  quantity  of  lard 
which  had  been  imported  annually  to  Denmark  for  each 
of  the  three  vears  before  the  war. 

To  illustrate  further  the  change  effected  by  the  war, 
it  was  given  in  evidence  that  the  imports  of  lards  from 
the  United  States  of  America  to  Scandinavia  (or,  more 
accurately,  to  parts  of  Europe  other  than  the  United 
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Kingdom,  France,  Belgium,  Germany,  the  Netherlands, 
and  Italy)  during  the  months  of  October  and  November, 
1914,  amounted  to  50,647,849  lb.,  as  compared  with 
854,856  lb.  for  the  same  months  in  1913,  showing  an 
increase  for  the  two  months  of  49,792,993  lb. ;  or,  in 
other  words,  the  imports  during  those  two  months  in 
1914  were  nearly  sixty  times  those  for  the  corresponding 
months  of  1913. 

One  more  illustration  may  be  given  from  statistics 
which  were  given  in  evidence  for  one  of  the  claimants 
(Hammond  &  Co.  and  Swift  &  Co.)  :  In  the  five  months, 
August- December,  1913,  the  exports  of  lard  from  the 
United  States  of  America  to  Germany  were  68,664,975  lb. 
During  the  same  five  months  in  1914  they  had  fallen  to  a 
mere  nominal  quantity  of  23,800  lb.  On  the  other  hand, 
during  those  periods  similar  exports  from  the  United 
States  of  America  to  Scandinavian  countries  (and  Malta 
and  Gibraltar,  which  would  not  materially  affect  the 
comparison)  rose  from  2,125,579  lb.  to  59,694,447  lb. 

These  facts  give  practical  certainty  to  the  inference 
that  an  overwhelming  proportion  (so  overwhelming  as 
to  amount  to  almost  the  whole)  of  the  consignments  of 
lard  in  the  four  vessels  we  are  dealing  with  was 
intended  for,  or  would  find  its  way  into,  Germany. 
These,  however,  are  general  considerations,  important  to 
bear  in  mind  in  their  appropriate  place ;  but  not  in  any 
sense  conclusive  upon  the  serious  questions  of  consecutive 
voyages,  of  hostile  quality,  and  of  hostile  destination, 
which  are  involved  before  it  can  be  determined  whether 
the  goods  seized  are  confiscable  as  prize. , 

The  dates  of  sailing  and  capture  have  been  given  with 
an  intimation  that  they  may  have  a  bearing  upon  the 
law  applicable  to  the  cases. 

The  Alfred  Nobel;  the  Bjornstjerne  Bjornson,  and  the 
Fridland  started  on  their  voyages  in  the  interval  between 
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the  making  of  the  two  Orders  in  Council  of  August  20 
and  October  29.  The  Kim  commenced  her  voyage  after 
the  latter  Order  came  into  force. 

By  the  Proclamation -of  August  4  all  the  goods  now 
claimed  (other  than  the  rubber  and  the  hides)  were 
declared  to  be  conditional  contraband. 

The  cargoes  of  rubber  seized  were  laden  on  the 
Fridland  and  the  Kim.  Rubber  was  declared  conditional 
contraband  on  September  21,  1914 ;  and  absolute 
contraband  on  October  29.  Accordingly  the  rubber 
on  the  Fridland  was  conditional  contraband,  and  that 
on  the  Kim  was  absolute  contraband. 

The  hides  were  laden  on  the  Kim.  Hides  were  declared 
conditional  contraband  on  September  21,  1914. 

No  contention  was  made  on  behalf  of  the  claimants 
that  the  goods  were  not  to  be  regarded  as  conditional 
or  absolute  contraband,  in  accordance  with  the  respective 
proclamations  affecting  them.  That  is  to  say,  it  was 
admitted  that  the  goods  partook  of  the  character  of 
conditional  or  absolute  contraband  under  the  said 
proclamations,  and  were  to  be  dealt  with  accordingly. 

The  law  can  best  be  discussed,  and  can  only  be  applied 
after  ascertaining  the  facts. 

The  details  relating  to  the  ships  and  their  cargoes 
which  it  lias  been  necessary  to  examine  are  very 
voluminous.  I  must  try  to  summarize  them  for  the 
purposes  of  this  judgment,  in  order  to  make  it 
intelligible  in  principle,  and  in  the  results.  To  attempt 
to  give  even  a  moderate  proportion  of  the  details  would 
tend  to  bewildering  confusion. 

The  number  of  separate  bills  of  lading  covering  the 
cargoes  on  the  four  vessels  is  about  G25.  Four  large 
American  firms  were  consignors  of  goods  on  each  of  the 
four  vessels,  and  a  fifth  on  two  of  them. 

According  to  the  figures  given  to* the  Court  by  the 
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Law  Officers  of  the  Crown  those  five  American  firms 
were  consignors  of  lard  and  meat  products  to  the 
following  extent  : 


Lb. 

Armour  &  Co . 

9,677,978 

Morris  &  Co.  (with  Stern  &  Co.) 

6,868,213 

Hammond  &  Co.  (with  Swift  &  Co.)  ... 

3,397,005 

Sulzberger  &  Sons  Co . 

2,602,009 

Cudahy  Packing  Co . 

729,379 
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This  makes  up  a  total  of .  23,274,584 


These  figures  I  accept  as  substantially  correct.  The 
other  figures  in  my  judgment  I  am  responsible  for. 

Those  portions  of  the  cargoes  which  have  been 
released,  and  those  which  have  not  been  claimed,  will 
be  dealt  with  in  a  separate  judgment.  There  is  some 
overlapping,  as  some  parts  of  the  cargo  have  been 
claimed  by  the  consignors,  and  also  by  some  alleged 
vendees.  For  these  and  other  reasons,  some  corrections 
in  the  figures  which  follow  may  become  necessary;  but 
they  are  substantially  correct  as  they  stand  in  the  various 
documents,  and  as  they  were  dealt  with  at  the  hearing; 
and  certainly  sufficiently  accurate  for  the  purpose  of 
determining  all  questions  relating  to  the  rights  of  the 
Crown  to  condemnation,  or  of  the  various  claimants  to 
release. 

An  analysis  of  the  claims  shows  the  following  results  : 

I. — Morris  &  Co.  (with  Stern  &  Co.). 

Direct  claims  by  these  companies  to  goods  Lb. 
laden  on  the  four  ships  amounting  to .  5,176,327 
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Other  sub-claims  by  claimants  who  allege 

that  they  had  bought  and  had  become,  owners  of 

goods  consigned  by  the  above  companies  : 

(1)  Pay  &  Co. — 

Goods  on  the  Alfred  Nobel  and  Lb. 
the  Bjornstjerne  Bjornson  .  411,660 

(2)  Christensen  and  Tliogersen. — 

Goods  on  the  Alfred  Nobel  and 

the  Bjornstjerne  Bjornson  .  110,428 

(3)  Brodr.  Levy. — 

Goods  on  the  Alfred  Nobel, 
the  Bjornstjerne  Bjornson, 
and  the  Kim  .  132,036 

(4)  J.  O.  Hansen. — 

Goods  on  the  Bjornstjerne 
Bjornson,  Fridland,  and 
Kim  .  196,873 

(5)  E.  Segelcke. — 

Goods  on  the  Bjornstjerne 

Bjornson  and  the  Kim  ...  275,297 

(6)  C.  Pedersen. — • 

Goods  on  the  Bjornstjerne 

Bjornson  .  45,219 

(7)  Henriques  &  Zoylner.— 

Goods  on  the  Bjornstjerne 

Bjornson  .  81,096 

(8)  Korsor  Margarin  Fabrik. — 

Goods  on  the  Fridland  and 

Kim  .  26,639 

(9)  Margarin  Fabrik  Dania. — 

Goods  on  the  Fridland  ...  9,004 
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(10)  Erik  Valeur. — 

Goods  on  the  Kim 


Lb.  Lb. 
106,155 

-  1,394,407 


6,570,734 


1915 

Sept.  16. 


Steamships 
*•  Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 


Judgment. 


II. — Armour  &  Co. 

Direct  claims  by  this  company  to  goods  laden  Lb. 
on  the  four  ships  amounting  to .  7,819,003 

Other  sub-claims  by  claimants  who  allege 
that  they  bought  and  became  owners  of  goods 
consigned  by  Armour  &  Co.  as  follows  : 

(1)  Provision  Import  Co. — 

Goods  on  the  Alfred  Nol)el  and  Lb. 
the  Fridland  .  1,176,050 

(2)  Christensen  and  Thogersen. — 

Goods  on  the  Fridland  . . .  244,000 

(3)  Brodr.  Levy. — 

Goods  on  the  Kim  ...  ...  231,391 

(4)  J.  O.  Hansen. — 

Goods  on  the  Kim  .  203,752 

(5)  J.  M.  Frigast. — 

Goods  on  the  Bjornstjerne 

Bjornson  .  15,750 

-  1,870,943 


9,689,946 
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III. — Swift  &  Co.  and  Hammond  &  Co. 

Direct  claims  by  these  companies  to  goods  Lb. 
laden  on  the  four  ships  . 2,512,912 

f 

Other  sub-claims  by  claimants  who  allege 
that  they  had  bought  and  had  become  the 
owners  of  goods  consigned  by  the  above 

companies  : 

(1)  P.  Buch  &  Co. — 

Goods  on  the  Bjornstjerne 

Bjornson,  the  Fridland,  Lb. 

and  the  Kim .  752,908 

(2)  Bunchs  Fedevareforretning. — 

Goods  on  the  Fridland  ...  3,371 

-  756,279 

♦  _ 

3,269,191 


IV. — Sulzberger  &  Sons  Co. 

Direct  claims  by  this  company  to  goods  Lb. 
laden  on  the  four  ships  .  1,700,281 

Other  sub-claims  by  claimants  who  allege 
that  they  had  bought  and  had  become  the 
owners  of  goods  consigned  by  the  above 
company  : 

(1)  Pay  &  Co.—  Lb. 

Goods  on  the  four  ships  ...  845,783 

(2)  V.  Elwarth. — 

Goods  on  the  Alfred  Nobel  ...  88,618 

-  934,401 


2,634,682 
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V. — Cudahy  Packing  Co. 

Direct  claims  by  this  company  to  goods 
laden  on  the  Alfred  Nobel  and  the  Fridland  ... 

Other  sub-claims  by  claimants  who  allege 
that  they  had  bought  and  had  become  the 
owners  of  goods  consigned  by  the  above 
company  : 

(1)  Christensen  and  Thogersen. — 

Goods  on  the  Alfred  Nobel  and  Lb. 
the  Fridland  ...  ...  594,682 


Lb. 

176,559 


1915 

Sept.  16. 

Steamships 

“Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 


Judgment. 


(2)  V.  Elwarth. — 

Goods  on  the  Alfred  Nobel  ...  61,000 

-  655,682 


832,241 


These  five  claimants  were  the  shippers  and  consignors 
of  the  goods;  they  allege  that  the  goods  had  remained 
their  property,  and  base  their  claims  upon  ownership  at 
the  time  of  seizure. 

The  other  claimants  are  persons  or  firms — chiefly  in 
Denmark — who  claim  that  they  had  become  the  pur¬ 
chasers  of  goods  laden  on  the  various  vessels.  They  are 
as  follow  : 

A. — Pay  &  Co.  claim  goods  laden  on  the  four  Lb. 
vessels  amounting  to  . 1,710,868 

They  claim  as  having  bought  from  : 

(1)  Morris  &  Co. 

(2)  Sulzberger  &  Sons  Co.,  and 

(3)  The  South  Cotton  Oil  Co. 


1,710,868 
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The  goods  these  claimants  say  they  bought  were  : 
Lard,  cotton  oil,  beef  casings  and  oleo  stock. 


B. — The  Provision  Import  Co.  claim  goods 
on  the  Alfred  Nobel  and  the  Fridland  Lb. 

amounting  to  . .*  .  1,176,050 

$ 

They  claim  as  having  bought  from 
Armour  &  Co. 


The  goods  consist  of  : 
Lard  and  oleo  stock. 


C. — Christensen  and  Thogersen  claim  goods 
on  the  Alfred  Nobel,  the  Bjornstj erne  Bjornson, 
and  the  Fridland,  amounting  to  .  919,110 

They  claim  as  having  bought  from  : 

(1)  Morris  &  Co. 

(2)  Cudahy  &  Co.,  and 

(3)  Armour  &  Co. 

The  goods  consist  of  : 

Lard  and  casings. 


D. — Brodr.  Levy  claim  goods  on  the 
Alfred  Nobel ,  the  Bjornstjerne  Bjornson ,  and 
the  Kim,  amounting  to  .  363,127 

They  claim  as  having  bought  from  : 

(1)  Morris  &  Co.,  and 

(2)  Armour  &  Co. 

The  goods  consist  of  : 

Lard  and  fat  backs. 
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E.  — Vilhelm  Elwarth  claims  goods  on  the  Lb. 

Alfred  Nobel  amounting  to  .  149,618 

He  claims  as  having  bought  from  : 

(1)  The  Consolidated  Rendering  Co.,  and 

(2)  Cudahy  Packing  Co. 

The  goods  consist  of  : 

Lard  and  oleo  stock. 

F.  — P.  Buch  &  Co.  claim  goods  on  the 
Bjornstjerne  Bjornson y  the  Fridland,  and  the 

Kim,  amounting  to  .  752,908 

They  claim  as  having  bought  from 
Hammond  &  Co. 

The  goods  consist  of  : 

Lard,  fat  backs  and  smoked  bacon. 

G.  — J.  O.  Hansen  claims  goods  on  the 
Bjornstjerne  Bjornson ,  the  Fridland ,  and  the 

Kim ,  amounting  to  .  400,625 

He  claims  as  having  bought  from  : 

(1)  Morris  &  Co.,  and 

(2)  Armour  &  Co. 

The  goods  consist  of  : 

Lard  and  fat  backs. 


H. — E.  Segelcke  claims  goods  on  the 
Bjornstjerne  Bjornson  and  the  Kim  amounting 


275,297 


He  claims  as  having  bought  from  Morris 
&  Co. 


1915 

Sept.  16. 


Steamships 
“  Kim,” 

“  Alfred 
Nobel,” 
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stjerne 
Bjornson,” 
“  Fridland.” 

Judgment. 


The  goods  consist  of  : 
Lard  and  fat  backs. 
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J. — C.  Pedersen  claims  (for  the  Faelles- 
foringen  Company)  goods  on  the  Bjornstjerne 
Bjornson  amounting  to 

He  claims  as  having  bought  from  Morris 
&  Co. 

The  goods  consist  of  : 

Lards. 


Lb. 

45,219 


K. — Henriques  &  Zoylner  claim  goods  on 
the  Bjornstjerne  Bjornson  amounting  to  ...  81,096 

They  claim  as  having  bought  from  Morris 
&  Co. 

The  goods  consist  of  : 

Lards. 


L. — J.  M.  Frigast  claims  goods  on  the 
Bjornstjerne  Bjornson  amounting  to  ...  15,750 

He  claims  as  having  bought  .from  Armour 
&  Co. 

The  goods  consist  of  : 

Lards. 


M. — Korsor  Margarin  Fabrik  claim  goods 
on  the  Fridland  and  the  Kim  amounting  to  ...  26,639 

They  claim  as  having  bought  from  Morris 
&  Co. 

i 

The  goods  consist  of  : 

Oleo  stock. 
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N.  — Tine  Margarin  Fabrik  Dania  claim  goods  Lb. 

shipped  on  the  Fridland  amounting  to .  9,004 

They  claim  as  haying  bought  from  Morris 
&  Co. 

The  goods  consist  of  : 

Lard. 

O.  — Bunchs  Fed.  claim  goods  on  the 

Fridland  amounting  to  ...  ...  ...  ...  3,371 

They  claim  as  having  bought  from 
Christensen  and  Thogersen  goods  shipped  by 
Hammond  &  Co. 

The  goods  consist  of  : 

Beef  tongues. 


P. — Erik  Valeur  claims  goods  on  the  Kim 
amounting  to  ...  ...  ...  ...  ...  ...  106,155 

He  claims  as  having  bought  from  Morris 
&  Co. 

The  goods  are  : 

Oleo  stock. 


Q. — Christian  Loehr  claims  goods  on  the 
Alfred  Nobel  amounting  to  .  41,952 

He  claims  as  having  bought  from  the 
Provision  Import  Company  goods  shipped  by 
Rumsay  &  Co. 

The  goods  consist  of  : 

Lard. 

ITT. 


1915 

Sept.  16. 

Steamships 

“Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn- 

STJERNE 

B.TORNSON,” 

“  Fridland.” 

Judgment. 
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“Kim,” 
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“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 


R. — J.  Ullmann  &  Co.  claim  rubber  on  the 
Fridland  and  the  Kim  amounting  to . 

They  claim  as  having  bought  the  rubber  from 
E.  Maurer  &  Co. 


Judgment. 


S. — W.  T.  Baird  claims  rubber  on  the  Kim 
amounting  to . 


Lb. 

176,737 


29,771 


He  claims  the  rubber  which  he  himse]f  had 
consigned  to  Fritsch,  of  Landskrona. 


T. — Marcus  &  Co.  claim  hides  on  the  Kim 
amounting  to .  ...  .  ...  18,968 

They  claim  as  having  bought  the  hides  from 
Amsinck  &  Co.,  or  through  them,  from  Goldtree 
Liebes  &  Co.,  of  Santa  Ana. 


U. — The  Guaranty  Trust  Co.  of  New  York 
claim  (with  Newman)  goods  on  the  Alfred 
Nobel,  and  (with  Morris  &  Co.)  goods  on  the 
Bjornstjerne  Bjornson,  and  the  Fridland , 
amounting  to  ...  ...  ...  ...  ...  8,795,108 

They  claim  as  consignors  of  goods  which 
consist  of  : 

Wheat  and  flour.. 

The  first  steamship  which  sailed  was  the  Alfred  Nobel. 
The  chief  shippers  on  this  vessel  were  : 

(1)  Morris  &  Co. ;  and 

(2)  Armour  &  Co. 
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The  direct  claims  of  these  two  companies  in  respect 
of  goods  laden  by  them  on  this  vessel  are  : 

Lb. 

Morris  &  Co .  1,574,091 

Armour  &  Co .  1,537,913 

It  will  be  convenient  to  investigate  the  cases  of  these 
shippers  first  in  this  order,  both  as  regards  the  Alfred 
Nobel  and  the  other  three  steamers,  upon  all  of  which 
these  two  companies  were  heavy  consignors. 


1915 

Se])t.  16. 

Steamships 
“  Kim,” 

“  Alired 
Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 

Judgment. 


As  to  Morris  &  Co/s  Claim. 

This  meat-packing  company,  of  Chicago  and  New 
York,  at  the  beginning  of  the  war  had  a  large  business 
with  Germany,  which  they  carried  on  at  the  European 
end,  at  Hamburg.  They  had  in  their  employ  at  Hamburg 
two  persons  named  McCann  and  Fry.  Fry  was  their 
manager.  They  appear  to  have  had  an  agent  also  at 
Copenhagen  of  the  name  of  Conrad  Bang.  The  trans¬ 
actions  relating  to  their  shipments  of  between  six  and 
a  half  and  seven  million  lb.  of  products  on  the  four 
vessels  were  carried  through  by  McCann  and  Fry,  and 
not  by  Bang.  Not  long  after  the  war  began  McCann  and 
Fry  left  Hamburg  and  took  up  their  quarters  at 
Copenhagen.  McCann  was  named  in  hundreds  of  the 
bills  of  lading  in  which  Morris  &  Co.  were  the  shippers 
as  the  “  Party  to  be  notified .”  He  was  so  named  in  all, 
with  a  few  exceptions  which  are  insignificant.  He  had 
no  business  at  Copenhagen  or  in  Denmark  before  the  war. 
He  had  apparently  no  office  in  Copenhagen.  His  address 
was  “  The  Bristol  Hotel.” 

The  instructions  to  him  from  Morris  &  Co.  as  to  the 
change  from  Hamburg  to  Copenhagen,  and  as  to  the 
initiation  and  progress  of  the  business  transactions  carried 
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Judgment. 


on  either  at  or  through  Copenhagen,  must  have  been  in 
writing  unless  he  visited  xVmerica,  or  someone  from 
America  visited  him.  No  such  instructions  were  produced 
in  evidence  and  no  explanation  was  given  of  them.  Not 
a  single  letter  passing  between  Morris  &  Co.  and  McCann 
or  Fry  was  produced.  A  few  telegrams  were  in  evidence, 
but  that  was  due  to  their  having  been  intercepted  by  the 
British  Censor,  and  they  were  put  before  the  Court  by 
the  Procurator-General.  McCann  did  not  even  make  an 
affidavit  in  explanation  of  his  own  part  of  the  transactions. 
Nor  did  Fry.  Affidavits  from  them,  if  they  comprised  a 
complete  and  truthful  statement  of  the  facts  within  their 
knowledge,  would  have  been  of  value  and  assistance  to 
the  Court. 

On  November  28  McCann  and  Fry  together  formed  a 
company  in  Copenhagen  under  the  name  of  the  “  Dansk 
Fed.  Import  Kompagnie.”  Its  capital  was  only  about 
£120  (2,000  kronen) ;  but  it  imported  lard  and  meat  by  the 
end  of  the  year  (i.e,,  in  about  five  weeks)  to  the  value  of 
about  £280,000  (5,000,000  kronen). 

Later  on,  McCann  is  cabling  from  Copenhagen  to 
Morris  &  Co.  in  New  York  : 


Don’t  ship  any  lard  Copenhagen,  export  prohibited. 


Afterwards,  goods  like  lard  and  fat  backs  were 
consigned  by  Morris  &  Co.  to  Genoa — Italy  had  not  then 
joined  in  the  war. 

The  evidence  put  forward  in  support  of  the  direct  claim 
of  Morris  &  Co.  was  an  affidavit  of  Mr.  Harry  A.  Timmins, 
which  was  sworn  in  Chicago  on  May  27,  1915.  Mr. 
Timmins  is  the  assistant  secretary  and  treasurer  of  the 
company. 

The  case  which  he  there  makes  is  that  the  goods  had 
been  sent  to  Copenhagen  in  the  ordinary  course  of  the 
business  of  the  company  in  Denmark  itself. 
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It  is  advisable  to  set  out  the  main  paragraphs 
verbatim  : 


1915 

Sept.  16. 


(2)  The  Claimant  (Morris  &  Co.)  has  for  many  years 
shipped  considerable  quantities  of  its  products  to  Denmark, 
both  directly  to  Copenhagen  and  through  adjacent  branch 
houses.  The  sale  of  such  products  for  several  years  was 
made  either  through  Morris  Packing  Company,  a  corpora¬ 
tion  of  Norway,  or  an  individual  salaried  employe  of  the 
claimant.  Said  Morris  Packing  Company  or  said  salaried 
individual  employe  of  Claimant  always  had  strict  instruc¬ 
tions  from  the  claimant  to  confine  sales  to  Denmark, 
Scandinavian  countries  and  Russia,  and  not  to  sell  to  any 
other  Countries,  owing  to  the  fact  that  the  Claimant  has 
agents  in  other  countries,  and  it  is  essential  that  said  agent’s 
operations  be  strictly  confined  to  his  own  district. 

(4)  In  the  month  of  October,  1914,  the  claimant  shipped 
on  board  the  Norwegian  steamship  Alfred  Nobel  [the 
paragraphs  in  the  affidavits  relating  to  the  other  three 
steamships  are  identical]  the  goods,  particulars  of  which 
are  set  out  in  the  schedule  to  this  affidavit.  The  whole  of 
said  goods  was  shipped  “  to  order  ”  Morris  &  Company, 
notify  claimant’s  agent  in  Copenhagen  (said  Agent  being  a 
native-born  citizen  of  the  United  States  of  America)  for 
sale  on  consignment  in  the  Agent’s  own  district  in  the 
ordinary  course  of  business.  The  standing  instructions  to 
the  Agent  that  no  sales  were  to  be  made  outside  the  Agent’s 
district  were  never  withdrawn  by  the  Claimant. 
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Judgment. 


The  deponent  refrains  from  giving  any  particulars  or 
even  summaries  of  the  “  considerable  ”  quantities  of  the 
company’s  products  shipped  to  Copenhagen  or  Denmark 
for  the  years  before  the  war;  he  does  not  even  say  what 
the  “  products  ”  shipped  were;  but  the  impression  clearly 
intended  to  be  produced  was  that  the  goods  on  the  four 
ships  in  question  were  sent  in  the  Denmark  business,  and 
were  not  to  be  sold  by  the  “  salaried  employee  ”  or 
“  agent  ”  in  other  countries  “  outside  the  agent’s 
district.” 

There  is  no  reference  to  any  German  market  to  be 
supplied  from  Denmark.  Germany  is  not  even  mentioned. 
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The  “  agent  ”  in  Copenhagen  is  carefully  described  as 
“  a  native-born  citizen  of  the  United  States  of  America,” 
but  otherwise  he  is  left  shrouded  in  anonymity.  Mr. 
McCann  was  his  name.  His  collaborator,  Fry,  is  not 
mentioned.  Nor  is  the  company  (the  Dansk  Fed. 
Kompagnie)  which  they  formed  in  November,  1914, 
disclosed.  For  aught  the  affidavit  says  or  suggests,  the 
business  attentions  of  Mr.  McCann  might  have  been 
confined  for  many  years  before  the  war  to  the 
comparatively  humble  and  quiet  Danish  or  Scandinavian 
district  of  the  claimant’s  business.  His  and  Fry’s  real 
business  activity  up  to  October,  1914,  we  now  know,  was 
in  the  great  centre  of  Hamburg. 

The  solicitors  for  the  claimants  had  been  instructed 
soon  after  the  seizure  to  put  forward  the  same  kind  of 
case,  although  more  limited,  because  the  authority  was 
then  said  to  be  to  sell  onlv  in  Denmark  to  the  exclusion  of 
the  rest  of  Scandinavia  and  Kussia:  for  in  a  letter  to  the 
Procurator- General  in  December,  1914,  they  wrote  : 


The  duty  of  the  consignors’  representative  in  Copen¬ 
hagen  was  to  sell  only  for  delivery  in  Copenhagen  against 
cash  (except  as  to  800  tierces  of  lard  shown  in  the  table 
set  out  in  our  letter  to  you  of  the  11th  inst.  which  were  going 
to  Christiania)  and  it  was  never  the  intention  of  the  con¬ 
signor’s  agent,  nor  had  he  any  authority  to  reship  the  goods 
from  Copenhagen  to  another  port. 


When  Mr.  Timmins  swore  his  affidavit,  that  of  the 
Procurator-General  had  not  been  filed,  and  Mr.  Timmins 
had  probably  little  or  no  idea  of  the  information  which 
had  been  gleaned  for  the  Crown  by  the  intercepted 
telegrams,  letters,  and  otherwise.  No  further  affidavit  has 
been  made  bv  Mr.  Timmins  or  anyone  else  on  behalf  of 
these  claimants,  and  no  attempt  has  been  made  to  deal 
with  the  materials  which  raise  suspicion,  or  to  elucidate 
circumstances  involving  doubt,  in  relation  to  the  bona 
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fides  of  the  transactions  and  claim.  Not  a  single  original 
book  of  account,  letter  book,  or  any  other  of  the  usual 
commercial  documents  which  must  have  been  kept  by  or 
for  Mr.  McCann  in  Copenhagen  has  been  produced. 

This  Court  has  on  various  occasions,  during  the  present 
war,  pointed  out  the  importance  of  producing  original 
documents  fully  ’and  promptly  when  a  claim  is  made,  and 
particularly  where  the  bona  fides  of  the  claim  are  put  in 
question.  In  the  circumstances,  I  say  without  hesitation 
that  the  bare  account  given  of  the  transactions  in  Mr. 
Timmins’s  affidavit  is  not  onlv  whollv  insufficient,  but  is 
also  disingenuous,  and  misleading.  The  picture  exhibited 
of  the  ordinary  regular  Danish  trade  carried  on  by  Morris 
&  Co.,  through  Mr.  McCann,  is  marred  when  alongside  of 
it  is  seen  the  shipment  and  transport  towards  Copenhagen 
by  this  company  of  lard  and  meat  products,  in  less  than 
a  month  more  than  quadrupling  the  annual  quantity 
imported  into  Denmark  from  all  sources  for  a  year  on  the 
average  of  three  years  before  the  war. 

In  a  letter  dated  November  25,  in  the  “  Ascher  ” 
correspondence  (hereinafter  referred  to  in  connection  with 
the  claim  of  Cudahy  &  Co.),  a  firm  of  dealers  in  Hamburg, 
well  acquainted  with  the  trade,  wrote  from  Hamburg  : 

We  met  Mr.  McCann  of  the  Morris  Provision  Company 
on  ’Change  to-day  [that  was  at  Hamburg]  back  from 
Copenhagen.  He  was  very  sceptical  with  regard  to  the 
Alfred  Nobel  affair,  and  rather  inclined  to  the  opinion  that 
the  provisions  on  board  of  that  steamer  would  never  be 
allowed  to  reach  Copenhagen,  because  it  was  too  open-faced 
a  case  of  the  lard  being  intended  for  Germany  to  expect 
any  other  result. 

This  was  disclosed  to  the  claimants  a  couple  of  months 
before  the  conclusion  of  the  trial,  but  they  did  not  deem 
it  necessary,  or  perhaps  expedient,  to  trouble  themselves 
to  contradict  or  explain  the  statement.  The  only  way  it 
was  dealt  with  at  the  trial  was  by  their  counsel  submitting 
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that  the  letter  was  not  evidence.  I  will  deal  with  this 
question  later,  when  the  correspondence  will  be  more 
fully  referred  to. 

From  other  parts  of  the  case  it  is  shown  that  one 
Erik  Valeur  also  claimed  to  be  an  agent  of  Morris  &  Co. 
for  Denmark,  and  to  have  acted  as  such  in  the  sale  of 
considerable  quantities  of  the  goods  shipped  on  these 
vessels  by  Morris  &  Co.  I  will  for  convenience  deal  with 
this  subject  when  I  come  to  Valeur’s  claim.  I  note  this, 
because  the  facts  which  will  be  there  referred  to  have  a 
bearing  also  upon  the  claim  of  Morris  &  Co.,  and  also  on 
their  statement  that  their  sole  agent  in  Denmark  was 
Mr.  McCann. 

I  have  already  referred  to  a  cablegram  dispatched  by 
McCann  from  Copenhagen  to  Morris  &  Co.,  at  New  York, 
on  January  24,  1915  : 


Don't  ship  any  lard  Copenhagen.  Export  prohibited. 


The  export  had  been  prohibited  by  the  Danish  Government 
on  January  11.  This  cablegram  was,  of  course,  subsequent 
in  date  to  the  seizure  of  the  cargoes  in  these  cases. 
Nevertheless,  it  is  neither  immaterial  nor  unimportant. 
It  testifies  clearly  to  two  things  :  that  lard  was  not 
required  by  or  for  Denmark,  and  that  the  previous 
importation  into  Copenhagen  was  in  the  main,  at  any 
rate,  a  mere  stage  in  its  passage  into  Germany. 

In  connection  with  the  prohibition  against  exportation 
of  foodstuffs  it  is  well  known,  as  a  matter  of  public 
reputation,  that  in  order  to  avoid  international  difficulties 
the  Scandinavian  countries  as  neutrals,  from  good  political 
motives,  issued  orders  from  time  to  time  prohibiting  the 
export  from  the  respective  countries  of  goods  like  lard, 
smoked  meat  and  other  foodstuffs,  oleo  stock,  hides  and 
rubber.  For  details  of  such  prohibitions  reference  may 
be  made  to  the  affidavit  of  Mr.  Henry  Fountain,  of  the 


Steamship  “  Kim.” 


313 


British  Board  of  Trade,  sworn  on  June  1,  1915.  These 
are  matters  also  which  tend  to  throw  light  upon  the 
question  of  the  real  destination  of  the  goods  nominally 
consigned  to  Copenhagen ;  and  the  Court  is  entitled  to 
take  them  into  consideration  and  to  place  them  in  the 
scales  when  weighing  all  the  evidence. 

In  the  course  of  the  trial,  upon  the  facts  which  had 
then  been  given  in  evidence,  I  addressed  some  questions 
to  Mr.  Leslie  Scott,  counsel  for  Morris  &  Co.  I  asked 
him  whether  in  respect  of  the  foodstuffs  which  Morris 
&  Co.  consigned  to  their  own  order,  or  to  that  of  their 
agent  at  Copenhagen  and  not  to  any  independent 
consignee,  he  contended  that  they  were  intended  for  a 
Danish  market  or  for  the  German  market.  His  answer 


1015 

Sept.  16. 


Steamships 
“  Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 

Judgment. 


was  : 

Mv  submission  is  that  there  is  no  evidence  which  they 

o  t- 

were  intended  for,  in  regard  to  any  specific  consignment,  but 
that  it  was  expected  that  the  great  bulk  would  find  their  way 
to  Germany  ultimately  is  obvious. 

And  that  it  was  so  expected  by  his  clients,  he  said,  was 
obvious. 

Then  I  observed  : 


In  other  words,  these  goods  wTould  not  have  been  sent 
to  Denmark  if  the  Germans  were  not  close  by? 

and  Mr.  Scott  answered  : 

That  is  obvious. 


I  then  asked  for  information  as  to  any  merchant  or 
person  in  Germany  with  whom  Morris  &  Co.  were  in 
communication  with  reference  to  the  shipments  in 
question,  which  they  expected  would  find  their  way  into 
Germany.  The  answer  of  their  counsel  was  as  follows. 
I  will  give  the  exact  words,  because  there  was  some 
discussion  as  to  what  was  said  : 

It  must  depend  upon  the  facts,  as  to  which  I  have  no 
instructions  or  evidence.  The  position  seems  a  fairly  clear 
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one — that  before  the  war,  Hamburg,  of  course,  was  the 
great  centre  of  importation,  not  only  for  Germany,  but  for 
Denmark,  and  also  probably  largely  for  Norway  and  Sweden. 
Hamburg  is  the  great  free  port  of  Northern  Europe,  and 
the  bulk  of  the  American  foodstuffs  went  there,  as  your 
Lordship  sees  from  the  figures  which  were  given  in  conse¬ 
quence  of  your  question.  After  the  war,  and  importation 
into  that  port  stopping,  two  results  happened.  One  was 
that  the  German  demand  for  the  civil  population,  as  before 
the  war,  has  to  be  met,  and  the  neutral  country,  the  United 
States,  in  the  ordinary  course  of  business,  sets  out  to  supply 
that  demand.  The  second  point  is  that  the  supply  of 
Denmark  and  the  other  Scandinavian  countries  has  to  be 
met;  but  the  particular  importing  ports  of  Germany  being 
closed,  the  difference  is  that  that  great  stream  of  produce 
going  to  Germany  and  the  three  Scandinavian  countries 
goes  to  Scandinavian  ports.  Before  the -war,  in  the  case  of 
Morris  &  Company,  they  had  agents  in  Germany.  On 
the  war  breaking  out,  it  is  no  use  the  agents  remaining  in 
Germany,  but  they  go  to  Denmark.  Mr.  McCann  goes  to 
Denmark,  and  there  is  no  question  about  that.  They 
receive  the  consignments.  That  they  should  not  be  in 
communication  at  all  with  Germany  and  German  buyers 
under  those  circumstances  is  obviously  a  ridiculous  idea. 
No  one  would  imagine  it,  and  I  do  not  suppose,  apart 
altogether  from  any  evidence  in  the  case,  that  your 
Lordship,  dealing  with  inferences  of  fact,  would  come  to 
the  conclusion  that  the  representatives  of  Morris  in 
Denmark  were  not  in  communication  with  anyone  in 
Germany.  I  am  not  here  to  put  forward  that  suggestion. 


At  a  later  stage  the  learned  counsel  said  : 

It  may  be  perfectly  true  that  they  [the  shippers]  may 
have  thought  that  the  whole  was  intended — we  know  that 
the  whole  was  not  intended — for  German  consumption.  I 
have  never  disputed  it.  I  have  always  said  the  market 
through  Copenhagen  was  Germany. 

In  connection  with  these  statements,  it  is  important  to 
emphasize  the  point,  which  has  already  been  adverted  to, 
that  the  claimants  and  McCann,  their  representative,  did 
not  give  the  Court  any  information — all  of  which  was 
within  their  power  to  give — as  to  the  arrangements  made 
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for  sending  the  “  great  bulk,”  or  the  “  greater  part,”  of 
the  cargoes  to  Germany ;  as  to  who  were  the  consignees, 
or  the  intended  consignees ;  or  as  to  what  ports  or  places 
in  Germany  the  cargoes  were  intended  or  expected  to  be 
sent.  In  the  course  of  a  discussion  at  the  trial  (more 
particularly  to  be  referred  to  in  Armour’s  case),  counsel 
for  Morris  &  Co.  expressed  his  readiness  to  produce 
evidence  as  to  the  amount  of  lard,  bacon  and  other 
products  of  the  kind  in  question  which  Morris  &  Co.  had 
supplied  to  Germany  during  the  two  or  three  years  before 
the  war.  No  such  evidence  has  since  been  produced, 
although  any  necessary  adjournment  for  the  purpose  was 
offered. 

Before  concluding  the  statement  of  facts  as  to  Morris 
&  Co.,  two  other  matters  have  to  be  mentioned.  The  first 
is  that  Stern  &  Co.,  in  whose  name  certain  goods  were 
shipped,  is  a  subsidiary  company  of  Morris  &  Co.,  and 
the  case  of  Stern  &  Co.,  by  the  request  of  counsel,  was 
taken  with  Morris’s  claim,  and  treated  as  identical  with 
it.  The  second  is  that  the  claims  of  ten  claimants  to 
certain  parcels  of  goods  shipped  by  Morris  &  Co.,  who 
allege  they  were  owners  of  such  goods  as  purchasers  from 
the  shippers,  will  have  to  be  dealt  with ;  and  that  facts 
affecting  Morris  &  Co.’s  position  relating  to  those  sub- 
claims  must  be  taken  as  supplemental  to  those  already 
adverted  to  in  dealing  with  their  direct  claim. 

The  legal  questions  which  arise  with  regard  to  the  real 
destination  of  the  goods  claimed  by  Morris  &  Co.  are 
identical  with  those  arising  in  other  claims.  I  will  deal 
with  these  legal  questions  after  the  examination  of  the 
facts  in  all  the  cases. 
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As  to  Armour  &  Co/s  Claim. 

This  American  company  had  before  the  war  a  large 
subsidiary  company — Armour  &  Co.,  Aktieselskab — at 
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Copenhagen  acting  as  agents.  These  agents  (it  is  said) 
had  always  had  strict  instructions  from  the  claimants  to 
confine  their  sales  to  Denmark,  other  Scandinavian 
countries,  Finland  and  Russia,  and  not  to  sell  to  any 
other  countries,  as  the  claimants  had  agents  in  other 
countries  and  the  operations  of  each  agent  were  to  be 
strictly  confined  to  his  particular  district.  The 
Copenhagen  office  was  a  small  one ;  the  staff  consisted  of 
a  manager,  clerk,  office  boy  and  typist,  according  to  the 
evidence  of  the  Procurator- General ;  or  of  a  manager, 
assistant  salesman,  chief  accountant,  assistant  accountant 
and  office  boy,  according  to  the  affidavit  of  Mr.  Urion. 
Before  the  war  the  claimants’  principal  branch  was  at 
Frankfort,  where  their  German  business  was  carried  on. 
No  information  was  given  by  the  claimants  as  to  what 
became  of,  or  as  to  what  was  done  at,  this  branch  after 
the  war.  As  to  the  Copenhagen  office,  not  even  the  name 
of  the  manager  was  given  to  the  Court.  No  one  from 
Copenhagen  favoured  the  Court  with  any  evidence  as  to 
the  extensive  transactions  involved  in  the  shipments  by 
these  claimants. 


Armour  &  Co.’s  direct  claim  is  to  nearly  8,000,000  lb. 
of  foodstuffs.  When  the  amounts  of  their  alleged  vendees’ 
claims  are  added,  the  total  is  over  94  million  lb.  This 
enormous  quantity  was  consigned  to  their  agents  at 
Copenhagen  within  one  month.  How  came  it  to  be  sent  ? 
What  were  the  instructions  of  the  anonymous  manager 
at  the  Copenhagen  office  with  regard  to  its  disposal? 
With  the  exception  of  comparatively  small  quantities  of 
casings,  canned  beef  and  fat-backs,  it  was  all  lard  of 
various  qualities.  The  average  monthly  quantity  of  lard 
exported  from  the  United  States  to  all  Scandinavia  in 
October  and  November,  1913,  was  427,428  lb. ;  a  year 
later,  in  about  three  weeks  (from  October  20  to 
November  11,  1914),  it  is  shown  that  this  one  company 
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was  shipping  to  Copenhagen  alone  considerably  over 
twenty  times  that  quantity. 

It  was  deposed  by  the  Procurator- General  that  Armour 
&  Co.’s  shipments  to  Copenhagen  of  hog  products  from 
October  to  December,  1914,  were  approximately  equivalent 
to  their  total  shipments  to  Copenhagen  during  the  whole 
preceding  eight  years.  These  figures  were  not  contradicted 
or  contested.  In  the  course  of  the  hearing  an  opportunity 
was  given  to  the  claimants  to  deal  with  these  facts,  and 
to  produce  evidence  of  what  the  imports  into  Germany  by 
or  through  Armour  &  Co.  of  similar  products  were  during 
the  two  or  three  years  before  the  war.  The  Crown  did 
not  oppose  any  adjournment  which  might  be  necessary  for 
this  purpose.  Sir  Robert  Finlay,  as  counsel  for  Armour 
&  Co.,  said  : 

We  will  get  that  statement  without  delay  as  to  the 
amount  of  those  articles  (viz.  : — lard,  bacon  and  other  food¬ 
stuffs)  exported  in  three  years  before  the  war  into  Germany 
by  Messrs.  Armour  &  Co. 

No  such  statement  was  produced;  and  therefore  (as  I 
intimated  during  the  discussion)  I  have  to  decide  upon 
the  materials  which  had  been  placed  before  me  at  the 
conclusion  of  the  hearing.  The  claim  of  Messrs.  Armour 
&  Co.  (dated  April  21,  1915)  was  made  on  the  ground  that 
the  goods  were  their  property  as  neutrals  shipped  on 
neutral  vessels,  and  consigned  to  neutrals  at  a  neutral 
port ;  and  that  the  goods  were  not  intended  for  sale  to  or 
use  by  or  on  behalf  of  an  enemy  Government,  or  the  armed 
forces  of  an  enemy.  The  main  evidence  in  support  of  the 
claim  was  an  affidavit  sworn  May  27,  1915,  by  Mr.  Meeker, 
one  of  the  vice-presidents  and  managers  of  Armour  &  Co. 
It  is  practically  in  the  same  terms  as  the  affidavit  sworn 
in  support  of  the  claim  of  Morris  &  Co.  It  is  indeed  a 
“  common  form  ”  affidavit.  The  pith  of  it  is  that 

.  .  The  whole  of  the  said  goods  were  shipped  to  the 
order  of  the  said  Agent  in  Copenhagen  for  sale  in  the  Agent’s 
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own  district  in  the  ordinary  course  of  business.  The 
standing  instructions  to  the  Agent  that  no  sales  were  to  be 
made  outside  the  Agent’s  district  were  never  withdrawn  by 
the  Claimants,  and  the  Agent  had  no  authority  to  sell  the 
goods  except  to  firms  established  in  Denmark,  other 
Scandinavian  countries,  Finland,  or  Russia. 

Germany  is  not  named;  and  the  impression  conveyed, 
and  clearly  intended  to  be  conveyed,  was  that  the  goods 
were  shipped  and  consigned  for  purely  Scandinavian 
business,  as  if  the  war  had  not  intervened. 

As  to  the  shipment  on  the  Kim ,  however,  there  was 
this  additional  paragraph  : 


The  s.s.  Kim  sailed  from  the  port  of  New  York  on  the 
10th  day  of  November,  and  up  till  that  time  the  Claimants 
had  no  knowledge  whatever  of  the  Order  in  Council  of  the 
British  Government  of  the  29th  October,  1914,  which  was 
not  received  by  the  State  Department  at  Washington  until 
after  the  said  vessel  had  sailed. 


That  is  not  in  accordance  with  the  facts ;  for  the  Order 
in  Council  had  been  notified  to  the  American  Ambassador 
on  October  30,  and  was  published  in  New  York  on 
November  2. 

Further  affidavits  were  filed.  One  was  by  Mr.  Finney, 
which  is  wholly  immaterial.  Another  by  Mr.  Garside, 
dealing  only  with  the  part  of  the  shipment  which  consisted 
of  canned  beef ;  to  which  reference  will  be  made  hereafter. 
The  last  was  by  Mr.  A.  R.  Urion,  and  was  sworn  about 
a  week  after  the  hearing  in  Court  was  commenced.  Mr. 
Urion  deals  with  various  matters  before  the  war,  but  as 
to  transactions  after  the  outbreak  of  war,  he  deposes  as 
follows  : 

(6)  None  of  the  goods  shipped  by  Armour  &  Co.  to  the 
Copenhagen  Company  subsequent  to  the  outbreak  of  war 
were  sold  to  the  armed  forces  or  to  anv  Government 

t/ 

department  of  Germany  or  to  any  contractor  for  such  armed 
forces  or  Government  Department.  About  90  per  cent, 
of  the  goods  were  sold  to  firms  who  had  been  customers 
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of  the  Company  and  established  in  Denmark  and  Scan¬ 
dinavia  for  many  years.  These  sales  were  all  genuine  sales 
and  payment  was  made  against  documents  in  the  ordinary 
way,  and  on  delivery  Armour  &  Co.’s  interest  in  the  goods 
absolutely  ceased. 

It  is  to  be  observed  that  he  does  not  specify  what  the 
goods  were,  or  to  whom  or  when  they  were  sold.  The 
statement  about  the  genuine  sales  of  90  per  cent,  cannot 
refer  to  the  goods  in  the  four  ships  in  question.  Such  a 
statement  as  to  those  goods  would  be  wholly  untrue ;  and 
when  he  talks  about  payment  and  delivery  of  the  goods, 
that  must  refer  to  some  other  goods,  because  those  now 
in  question  never  were  delivered.  It  is  significant  that 
in  this  last  affidavit  filed  for  the  claimants,  Mr.  Urion 
avoids  altogether  any  explanation  of  the  shipment,  or 
sale,  of  the  goods  which  his  company  now  claim. 

Part  of  the  shipments  consisted  of  canned  beef  in  tins. 
The  quantity  was  5,600  dozen  tins  of  24  oz.  each  net,  equal 
to  100,800  lb.  There  was  evidence  before  me  on  behalf  of 
the  Crowm,  that  cases  of  this  size  were  not  usual  for 
civilian  markets ;  that  large  quantities  of  this  particular 
brand  of  tinned  meat,  in  tins  of  that  size,  had  been  offered 
for  use  in  the  British  Army;  and  that  these  packages 
could  only  have  been  intended  for  the  use  of  troops  in  the 
field.  Evidence  was  given  for  the  claimants  to  the 
contrary.  But  it  is  important  to  observe  that  no  evidence 
was  given  that  a  single  tin  of  that  kind  had  ever  been 
sent  by  Armour  &  Co.  into  Denmark  before  the  war ;  nor, 
indeed,  that  any  had  been  sent  theretofore  to  Germany  for 
the  civil  population.  I  do  not  say  that  it  was  proved  that 
none  were  so  sent.  But  it  was  not  proved  that  any  had 
been  sent.  Mr.  Gar  side’s  affidavit  dealing  with  this  matter 
is  vague,  and  supplies  no  evidence  that  a  single  pound  of 
canned  meat  in  these  tins  had  ever  been  sent  before  the 
war  to  Denmark,  or  to  Germany.  This  was  pointed  out 
to  Sir  Robert  Finlay  during  the  argument ;  and,  in 
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consequence,  the  promise  (already  mentioned)  to  supply 
a  statement  as  to  this  was  made. 

Although  the  claim,  which  had  formerly  been  put 
forward  upon  the  affidavits,  was  that  the  goods  shipped 
by  Armour  &  Co.  were  sent  in  the  ordinary  course  of  the 
Danish  or  Scandinavian  business,  it  is  significant  that  at 
the  hearing  the  ground  adopted  by  Sir  Robert  Finlay  was 
not  the  same.  I  will  not  paraphrase  his  statement  of  this 
ground ;  but  will  give  his  exact  words  : 


My  case  is  not  that  they  were  all  to  be  consumed  in 
Denmark  or  Norway  ;  my  case  is  that  they  were  not 
consigned  to  the  German  forces,  and  it  was  almost  certain 
there  was  no  continuous  voyage. 


Upon  this  the  Solicitor- General  intervened  and  said  : 

I  think  I  heard  my  learned  friend  say  a  moment  ago 
that  his  case  was  not  that  these  goods  were  destined  for 
Danish  consumption,  but  for  German  civilian  consumption. 


Then  Sir  Robert  Finlay  answered  : 

No;  I  said  that  our  case  was  not  that  the  goods  were 
intended  for  consumption  in  Denmark,  but  that  the  persons 
to  whom  they  were  consigned  sold  them  to  Germany. 

But  as  will  be  seen  from  the  figures  already  given,  of 
the  goods  shipped  by  Armour  &  Co.  less  than  one-fifth 
were  said  to  have  been  sold  to  consignees ;  and  the  undis¬ 
puted  fact  is  that  more  than  four- fifths  had  not  been  sold ; 
and  these  are  in  fact  claimed  by  Armour  &  Co.  as  having 
remained  their  property. 

There  are  several  references  to  Armour  &  Co.  in  the 
Ascher  correspondence,  but  one  passage  refers  to  them 
alone  and  specially,  and  some  explanation  of  it  might  have 
been  expected.  It  relates  to  another  vessel;  but  it  illus¬ 
trates  the  nature  of  Armour’s  business  with  countries 
contiguous  to  Germany  in  November,  1914. 
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On  November  11,  E.  Asclier  write  to  Cudaliy  &  Co.  : 

Mr.  Boerenbrink  had  a  conversation  with  the  repre¬ 
sentative  of  Armour  &  Co.,  in  Rotterdam,  who  assured  him 
that  his  principals  had  booked  several  parcels  of  stuff 
intended  for  German  buyers,  on  the  s.s.  Maartensdyh 
without  being  compelled  to  sign  a  declaration,  and  if  this 
is  according  to  fact,  we  cannot  explain  why  Messrs.  Armour 
&  Co.  should  be  in  a  position  to  accomplish  what  you 
cannot. 
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More  facts  relating  to  the  shipments  of  Armour  &  Co. 
will  be  stated  when  I  deal  with  the  claims  of  their  alleged 
vendees,  viz.,  The  Provision  Import  Co.,  Christensen  and 
Thogersen,  Brodr.  Levy,  Hansen,  and  Frigast;  and  the 
present  statements  as  to  their  direct  claim  must  be 
supplemented  by  any  material  facts  emerging  from  the 
consideration  of  the  sub-claims. 

Finally,  I  note  that  the  claimants  did  not  produce  any 
letter,  telegram,  contract  or  any  other  document  passing 
between  them  and  their  agents  in  Copenhagen  touching 
any  part  of  the  enormous  quantities  of  goods  shipped ; 
and  not  one  single  book  of  account  or  commercial 
document  of  any  kind  kept  by  their  agents  in  Copenhagen 
dealing  with  the  goods  claimed  was  disclosed. 


As  to  the  Claim  of  Swift  &  Co.  and  Hammond  &  Co. 

These  two  firms  are  connected,  and  their  claims  were 
taken  as  one.  Together,  the  goods  they  shipped  amounted 
to  over  3|  million  lb. ;  Swift  &  Co.  consigning  over 
2,000,000  lb.  and  Hammond  &  Co.  over  1,000,000  lb.  In  all 
cases  the  consignments  were  to  their  own  order.  No  part 
of  Swift’s  2,000,000  lb.  had  been  sold,  or  contracted  to 
be  sold  to  anyone  at  the  time  of  seizure.  (It  had  been 
alleged  and  sworn  by  Mr.  Edward  Swift  that  a  portion 
had  been  sold  to  one,  Dreyer,  of  Aarhus ;  but  at  the  hearing 
this  was  not  relied  on.)  But  it  was  alleged  that  a  consider  - 
III,  Y 
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able  part  of  Hammond’s  goods  bad  been  sold  to  two  firms, 
Buch  &  Co.  and  Bunchs  Fed.,  whose  sub-claims  will  be 
dealt  with  hereafter. 

The  affidavit  in  support  of  the  claim  was  in  the  same 
common  and  perfunctory  form  as  those  in  the  last  two 
cases. 

The  unnamed  “  salaried  employee  ”  and  “  agent,”  and 
the  standing  “  instructions  ”  to  the  agent  to  confine  his 
sales  to  his  district  (in  this  case  “  Denmark  ”) ;  the 
consignment  “  for  sale  in  Denmark,”  and  “  only  to  firms 
established  in  Denmark,”  have  become  stereotyped.  At 
the  hearing  it  transpired  that  the  person  to  whom  the 
two  companies  entrusted  the  transaction  of  the  business 
was  one  Peterman,  their  manager  at  Hamburg.  After 
the  war  an  intercepted  cablegram  showed  that  on 
September  1,  1914,  Swift  instructed  their  agents  at 
Rotterdam  to  ask  their  Hamburg  office  if  it  recommended 
consignments  of  meats  and  lards  to  a  bank  at  Copen¬ 
hagen,  and  if  so  what  quantities,  and  who  would  sell, 
and  what  percentage  of  invoice  value  they  could  draw. 
The  Court  was  not  informed  what  answer  was  given  by 
Peterman.  At  an  early  date,  September  16,  1914, 
Peterman  advised  the  companies  to  discontinue  consigning 
their  products.  Nevertheless,  later  it  is  found  that  they 
cabled  to  Peterman  to  make  sure  to  arrange  proper 
storage  at  Copenhagen  for  their  consignments,  in  view 
of  the  possible  large  number  of  consignments  by  other 
parties. 

Again  Peterman  is  asked  if  he  can  insure  against  war 
risk  by  other  than  German  companies ;  and  if  not,  to  give 
name  and  financial  standing  of  German  companies,  and 
to  get  assurance  that  losses  would  be  promptly  paid 
without  complications.  Before  the  war,  a  person  of  the 
name  of  Stilling  Andersen,  of  Copenhagen,  seems  to  have 
been  entrusted  with  whatever  business  the  claimants  had 
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in  Denmark.  After  the  seizure  of  the  first  three  vessels, 
and  after  the  sailing  of  the  fourth,  Swift  &  Co.  write 
to  Lane  &  Co.  (who  represented  them  in  London)  a  letter 
(November  17)  in  which  they  say  : 

If  it  is  necessary  for  you  to  obtain  proofs  of  our 
ownership,  will  you  kindly  apply  to  Mr.  H.  Peterman, 
Copenhagen,  at  which  point  we  have  opened  an  office,  in 
order  to  facilitate  the  handling  of  our  business  in  Denmark, 
under  the  existing  disadvantageous  conditions.  For  your 
guidance,  it  might  be  well  for  us  to  mention  that  our 
business  in  Denmark  for  many  years  past  has  been 
carried  on  under  the  jurisdiction  of  our  Hamburg  office, 
Mr.  Peterman  there  having  charge  of  same. 
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Neither  Mr.  Peterman,  nor, anyone  acting  for  Swift 
&  Co.  or  Hammond  &  Co.,  in  Copenhagen,  nor  anyone 
from  their  Copenhagen  bankers,  made  any  affidavit,  or 
gave  any  evidence  relating  to  the  business  in  which  the 
large  shipments  in  question  were  made. 

The  situation  was  described  by  counsel  for  Swift  &  Co. 
as  follows  : 

It  comes  to  this,  Stilling  Andersen  was  the  agent  in 
Copenhagen.  He  was  under  the  control  of  Peterman 
in  Hamburg.  The  business  that  was  done  in  Denmark 
was  handled  from  Hamburg,  Stilling  Andersen  being  the 
local  agent.  Then  when  Peterman  came  across  to 
Copenhagen,  Peterman  would  be  the  person  still  in  control, 
although  I  daresay  Stilling  Andersen  would  still  be  the 
agent,  though  probably  under  the  control  of  Peterman. 

* 

Later  on  (but  before  December  10)  Peterman’s  name 
was  entirely  dropped  out ;  and  in  the  cablegrams  relating 
to  the  business,  the  name  of  “  Davis  ”  was  used  for 
Peterman.  No  evidence  was  given  to  explain  why  this 
“alias”  of  Peterman  was  adopted  and  used;  nor  was 
any  evidence  produced  to  show  how  the  “  alias  ”  had  been 
communicated  to  the  Copenhagen  or  Hamburg  offices. 
No  book  of  account,  or  correspondence  or  document  of 

y  2 


324 


Lloyd^s  Reports  op  Prize  Cases. 


1915 

Sept.  16. 


Steamships 

“Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 

Judgment. 


any  kind  kept  by  Peterman  or  any  other  agent  of  the 
claimants  at  Copenhagen  relating  to  the  business  was 
disclosed. 

Thus  was  the  case  of  Swift  &  Co.  and  Hammond  k  Co. 
left. 


As  to  the  Claim  of  Sulzberger  k  Sons  Co. 

This  company’s  direct  claim  relates  to  close  on  If 
million  lb.  Their  goods  were  shipped  on  all  the  vessels. 
There  is  a  sub-claim  bv  Pay  &  Co.  for  over  800,000  lb. 
The  consignments,  Sulzbergers  claim,  were  all  to  their 
own  order — Leopold  Gytli,  of  Copenhagen,  being  the  party 
to  be  notified.  It  was  said  that  Gytli  was  since  August  1, 
1914,  the  agent  of  the  company  for  the  sale  of  its  products 
in  Denmark.  For  some  years  before  that  Pay  &  Co.  were 
the  agents ;  and  there  was  a  controversy  as  to  whether 
their  agency  had  reallv  ceased  at  the  time  of  the  seizure. 

In  a  letter  written  by  Pay  k  Co.  to  Sulzbergers  on 
July  20,  1914  (about  a  fortnight  before  the  war),  they 
explain  that  the  sales  for  the  company  had  been  retro¬ 
grading  owing  to  the  manufacture  of  vegetable  margarine 
having  become  predominant  in  Denmark,  80  per  cent,  of 
the  produce  being  vegetable.  In  these  circumstances 
it  is  strange  that  no  evidence  was  forthcoming  from  Gytli, 
or  anyone  else,  to  explain  these  large  shipments.  It  was 
put  forward  in  the  affidavit  that  the  bills  of  lading  had 
been  dispatched  through  a  bank  to  Copenhagen — I  assume 
to  a  bank  there — and  that  they  had  been  returned.  No 
correspondence  was  produced  as  to  this;  nor  was  there 
any  evidence  from  any  Copenhagen  bank.  There  is  very 
little  trace  of  anything  which  Gytli,  the  alleged  agent, 
really  did.  I  think  there  is  only  one  cablegram  to  him 
at  Copenhagen  in  1914  amongst  those  intercepted.  That 
was  sent  on  October  16. 
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Other  people  connected  formerly,  and  probably  at  the 
time,  with  Sulzberger’s  Hamburg  office  were  much  more 
active.  The  earliest  record  of  the  Sulzberger  transactions 
after  the  war  which  was  produced  to  the  Court  was  a 
letter  of  September  21,  written  by  Sulzbergers  from 
Hamburg,  to  Pay  &  Co.  It  is  an  important  letter, 
showing  what  Sulzberger’s  business  projects  at  the  time 
were,  and  to  what  devices  they  were  willing  to  descend 
in  order  to  get  goods  into  Germany.  It  is  best  to  set  it 
out  verbatim  : 

i 

Hamburg,  September  21,  1914. 
Messrs.  Pay  &  Co.,  Copenhagen. 

Dear  Sirs, 

We  acknowledge  receipt  of  your  esteemed  favour  of  17th 
instant,  contents  of  which  duly  noted. 

It  is  possible  for  us  to  buy  great  quantities  of  Oleo  and 
Lard,  &c.,  from  America  c.i.f.  Stettin. 

We  beg  to  ask  you  whether  it  is  possible  to  send  the 
goods  from  America,  via  Copenhagen  to  Stettin,  if  the  Bill 
of  Lading  bears  the  following  inscription,  “  Party  to  be 
notified,  Order  Pay  &  Co.,”  so  that  you  stand  quasi  as 
Consignee.  You  had  then  to  transmit  the  goods  for  us  to 
Stettin,  for  which  we  are  willing  to  pay  you  a  small  allow¬ 
ance.  We  await  your  kind  news  as  to  this  point. 

Concerning  Mr.  Leopold  Gyth,  is  at  present  nothing  to 
be  done  with  this  gentleman,  which  is  not  astonishing  under 
the  critical  circumstances  prevailing  ? 

Very  truly  yours, 

Sulzberger  &  Sons  Co. 

Here  are  the  claimants,  through  their  Hamburg  office, 
scheming  to  do  what  the  Crown  contend  they  intended  to 
do  in  relation  to  the  goods  seized.  Pay  &  Co.  declined 
to  comply.  Whether  Pay  &  Co.,  or  Gyth,  afterwards  did 
what  they  were  asked  to  do  is  another  matter.  But  Gyth 
is  afterwards  named  in  all  the  bills  of  lading  as  the 
party  to  be  notified.  No  explanation  of  this  circumstance 
was  vouchsafed. 
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Two  German  representatives  of  Sulzbergers,  viz., 
Christensen  and  Saemann,  are  afterwards  at  a  Copen¬ 
hagen  hotel,  and  are  active  over  the  cables.  One  of 
them  shows  that  Christensen,  and  not  Gyth,  was 
dealing  with  the  war  risk  of  the  Fridland.  Saemann  in 
another  (his  twentieth  cable)  suggests  the  discontinuance 
of  selling  until  cargoes  seized  should  be  released ;  and 
again  he  cables  that  he  could  ship  to  Sweden,  “  but 
that  guarantee  was  required/’  which,  of  course,  meant 
guarantee  against  exportation.  In  connection  with  this, 
it  may  be  noted  that  Saemann  cabled  again  from 
Copenhagen,  in  January,  that  exportation  of  lard, 
casings,  and  fat-backs  from  Norway  had  been  prohibited  ; 
and  Pav  &  Co.  also  cabled  to  them  : 

Don’t  ship  any  lard  Copenhagen, 

after  exportation  from  Denmark  had  been  prohibited ; 
in  what  capacity,  whether  as  agents  or  not,  was  not 
explained. 

It  is  interesting  to  note  that  Sulzbergers,  of  Liverpool, 
in  reference  to  these  Prize  proceedings,  ask  the  claimants 
over  the  cable  : 

Will  it  be  convenient  call  witnesses  from  port 
destination  show  goods  not  intended  enemy  use. 

Whether  there  was  an  answer  to  that  question  I  do  not 
know,  but  the  practical  answer  at  the  hearing  was  that 
it  could  not  have  been  deemed  convenient,  as  no  witness 
from  Copenhagen  gave  evidence,  either  verbally  or  by 
affidavit. 

In  November,  a  cablegram  shows  that  Sulzbergers  had 
also  supplied,  or  offered  to  supply,  their  corned  beef  to 
the  French  Government.  This  they  had  a  perfect  right 
to  do,  subject  to  any  risk  of  capture  by  enemy  ships.  It 
would  be  strange  if  they  had  been  unwilling  to  do  the 
same  for  Germany.  The  risk  of  capture  of  goods  sent 
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to  France  was  very  small  compared  with  the  risk  of 
goods  consigned  to  Germany.  Dealings  with  the  French 
Government  could  accordingly  be  had  direct  with  practical 
safety.  If  there  were  to  be  transactions  with  the  German 
Government,  a  much  more  indirect  and  involved  plan 
may  well  have  been  deemed  expedient. 

No  particulars  were  given  of  any  business  carried  on 
by  the  claimants  at  Copenhagen  before  the  war.  As  in 
other  cases,  no  books  of  account  nor  any  documents  from 
the  European  end  were  disclosed ;  nor,  indeed,  any 
document  except  the  bills  of  lading  and  insurances. 

No  evidence  was  given  by  Sulzbergers  touching  the 
goods  alleged  to  have  been  sold  to  Pay  &  Co. 

Further  facts  relating  to  the  claimants  will  be  given 
in  dealing  with  the  claim  of  Pay  &  Co. 
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As  to  the  Claim  of  the  Cudahy  Packing  Co. 

The  direct  claim  of  this  company  is  in  respect  of 
176,559  lb.  of  lard  and  beef  casings,  shipped  on  the 
Alfred  Nobel  and  the  Fridland  to  their  own  order — party 
to  be  notified  Schaub  &  Co.  The  shipments  were  before 
the  Order  in  Council  of  October  29.  The  grounds  of 
their  claim  are  that  they  had  sold  the  goods  to  Schaub 
&  Co.,  for  the  Danish  business  of  their  firm  at  Esbjerg; 
that  they  had  drawn  upon  them  for  the  price ;  but  that 
the  drafts  were  not  accepted  by  reason  of  the  seizure ;  and 
that  the  goods  remained  the  property  of  the  claimants. 

The  claimants  were  dealing  with  the  French 
Government  (see  Exhibit  J.P.M.  2,  pp.  1  and  8) ;  and  they 
were  in  close  communication  with  E.  Ascher  &  Co.,  of 
Hamburg,  with  reference  to  their  trade  with  Germany, 
as  the  Ascher  correspondence  (J.P.M.  10)  so  clearly  shows. 
The  claimants  were  quite  open  to  carry  on  a  trade  in 
contraband  with  the  enemy,  as  the  facts  clearly  show. 
But  the  question  as  to  the  goods  they  now  claim  is  whether 
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they  steered  clear  of  dangers  by  a  bona  fide  sale  to  Schaub 
&  Co.,  of  Copenhagen,  for  use  in  Denmark. 

It  was  said  that  as  to  the  lard  (which  was  the  chief 
consignment),  it  was  to  go  through  a  refining  process  at 
Esbjerg.  Whether  afterwards  the  refined  lard  would 
have  been  sent  to  Germany  is  immaterial  upon  the  question 
now  before  the  Court,  if  it  was  at  the  time  of  seizure  on 
its  way  to  Denmark  to  a  purchaser,  who  intended  to 
put  it  through  a  manufacturing  process  there. 

The  documents  in  this  case  were  put  fairly  before  the 
Court,  and,  although  there  are  circumstances  of 
suspicion,  the  conclusion  to  which  I  have  come  is  that 
there  were  bona  fide  contracts  of  sale  of  the  particular 
goods  claimed  by  the  Cudahy  Co.  to  Schaub  &  Co.,  of 
Copenhagen,  and  that  these  goods  were  on  their  way  to 
Denmark  as  their  real  and  bona  fide  destination,  and  were 
intended  to  be  imported  on  their  arrival  into  the  common 
stock  of  the  country. 

The  larger  proportion  of  Cudahy’s  shipments  is  the 
subject  of  claims  by  Christensen  and  Thogersen,  and 
Elwarth,  which  will  be  dealt  with  in  their  appropriate 
places. 

I  have  now  stated  the  separate  facts  affecting  the 
cases  of  the  American  shippers,  and  before  proceeding 
to  the  cases  of  the  alleged  Scandinavian  purchasers,  I  will 
refer  shortly  to  what  I  have  called  the  “  Ascher  ” 
correspondence,  which  will  be  found  in  Exhibit  J.P.M.  10 
to  the  affidavit  of  the  Procurator- General.  This  was 
a  series  of  intercepted  letters,  written  from  Hamburg,  by 
Ascher  &  Co.,  to  the  last-named  claimants — the  Cudahy 
Co. — some  before  the  seizures  and  others  afterwards. 
I  read  them  for  general  information  as  to  the  circum¬ 
stances  in  which  it  was  known  the  trade  in  conditional 
contraband  was  carried  on ;  and  I  find  in  them  cogent 
corroboration  of  manv  facts  and  inferences  already, 
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I  think,  sufficiently  established  without  them.  They 
sound  almost  like  a  talk  between  merchants  “  on  ’Change” 
relating  to  a  trade  rendered  interesting  through  the 
commercial  risks  which  its  manipulation  involved.  If  the 
correspondence  could  have  been  completed  by  the  inclusion 
of  the  letters  from  America  in  reply,  it  would  have  been 
still  more  elucidating.  The  letters  show  an  intimate 
knowledge  of  what  was  being  done  by  the  various  shippers 
in  reference  to  consignments  of  foodstuffs  to  Copenhagen ; 
of  the  difficulty  of  exportation  from  Denmark  to 
Germany ;  and  of  the  probable  fate  of  some  of  the 
cargoes  now  before  the  Court. 

It  was  objected  that  they  would  not  be  evidence  against 
any  persons  other  than  Ascher  &  Co.  and  the  Cudahy  Co., 
and  that  they  ought  not  to  be  read  in  any  of  the  other 
cases.  If  they  stood  alone,  I  should  not  act  upon  them 
as  affecting  those  cases.  But  it  must  be  remembered 
that  Prize  Courts  are  not  governed  or  limited  by  the  strict 
rules  of  evidence  which  bind,  and  sometimes  unduly  fetter, 
our  municipal  Courts.  Such  strict  evidence  would  often 
be  very  difficult  to  obtain,  and  to  require  it  in  many 
cases  would  be  to  defeat  the  legitimate  rights  of 
belligerents.  Prize  Courts  have  always  deemed  it  right 
to  recognize  well-known  facts  which  have  come  to  light 
in  other  cases,  or  as  matters  of  public  reputation. 

In  the  case  of  the  Rosalie  and  Betty  *  Lord  Stowell 
discussed  the  subject  generally,  and  said  : 

In  considering  this  case,  I  am  told,  that  I  am  to  set  off 
without  any  prejudice  against  the  parties,  from  anything 
that  may  have  appeared  in  former  cases ;  that  I  am  not 
to  consider  former  circumstances,  but  to  suppose  every 
case  a  true  one,  till  the  fraud  is  actually  apparent.  This 
is  undoubtedly  the  duty  in  a  general  sense  of  all  who  are 
in  a  judicial  situation :  but  at  the  same  time  they  are  not 
to  shut  their  eyes  to  what  is  generally  passing  in  the  world. 
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*  (1800),  2  Ch.  Rob.  343;  1  E.P.C.  246. 
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Then  he  refers  to  well-known  facts  and  expedients  relating 
to  illegal  trading  and  fraudulent  practices  during  war — 
and  adds : 

Not  to  know  these  facts  as  matters  of  frequent  and 
not  unfamiliar  occurrence,  would  be  not  to  know  the  general 
nature  of  the  subject  upon  which  the  Court  is  to  decide ;  not 
to  consider  them  at  all,  would  not  be  to  do  justice. 

I  will  pause  only  to  give  one  illustration  from  the 
American  authorities.  In  the  judgment  in  the  Stephen 
Hart *  the  Court  read  from  a  statement  by  the  Solicitor  - 
General  (Sir  Roundell  Palmer),  in  the  House  of  Commons, 
relating  to  the  contraband  trade  between  England  and 
America  by  way  of  Nassau,  in  the  following  passage  : 

The  then  solicitor-general  of  England  (Sir  Roundell 
Palmer)  stated,  in  the  House  of  Commons,  on  the  29th  June 
last,  referring  to  the  case  of  the  Dolphin  and  the  Pearl, 
decided  by  the  district  court  for  the  southern  district  of 
Florida  .  .  .  that  it  was  well  known  to  everybody  that 
there  was  a  large  contraband  trade  between  England  and 
America  by  way  of  Nassau;  that  it  was  absurd  to  pretend 
to  shut  their  eyes  to  it;  and  that  the  trade  with  Nassau 
and  Matamoras  had  become  what  it  was  in  consequence 
of  the  war. 

and  the  learned  Judge  in  the  same  case  in  another  passage 
said  : 

The  cases  of  the  Stephen  Hart ,  the  Springbok,  the 
Peterhoff,  and  the  Gertrude  illustrate  a  course  of  trade 
which  has  sprung  up  during  the  present  war,  and  of  which 
this  court  will  take  judicial  cognizance,  as  it  appears  from 
its  own  records  and  those  of  other  courts  of  the  United 
States  as  well  as  from  public  reputation. 

The  “  Ascher  ”  letters,  having  been  written  to  one 
of  the  big  shippers,  and  with  intimate  knowledge  of  this 
trading,  and  being  obviously  genuine,  and,  indeed,  never 


*  (1863),  Blatchford,  P.C.  387.  at  p.  403. 
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intended  to  see  the  light  in  this  Court,  I  consider  that 
on  general  principles  the  Court  was  entitled  to  read  them 
and  so  to  inform  itself  as  to  this  trade  generally,  without, 
of  course,  allowing  any  statements  in  them  to  injuriously 
affect  any  claimant,  especially  if  there  was  no  opportunity 
for  him  to  deal  with  them.  It  is  right  to  add,  that  if  I  had 
not  been  made  acquainted  with  their  contents,  my  decision 
in  every  case  would  have  been  the  same.  But  they  do  give 
a  sense  of  mental  satisfaction  in  regard  to  inferences 
which  have  been  drawn. 

I  will  now  proceed  with  the  cases  of  the  alleged 
purchaser  claimants. 
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Judgment. 


As  to  the  Claim  of  Pay  &  Co. 

This  firm  claims  goods  to  the  extent  of  1,710,818  lb., 
shipped  on  the  four  vessels.  The  shippers  were  Sulzberger 
&  Sons  Co.,  Morris  &  Co.,  and  the  South  Cotton 
Oil  Co.  The  consignments  were  to  the  order  of  the 
shippers,  and  in  the  case  of  Sulzberger  &  Sons  Co.  the 
parties  to  be  notified  were  Pay  &  Co. ;  in  the  case  of 
Morris  &  Co.  the  parties  to  be  notified  were  Morris  &  Co., 
of  Christiania;  and  in  the  case  of  the  South  Cotton  Oil 
Co.  no  parties  to  be  notified  were  named. 

The  substantial  question  in  this  case  is  whether  Pay 
&  Co.  were  merely  agents  of  the  consignors,  or 
independent  purchasers.  Pay  &  Co.  say  they  were  for 
many  years  before  the  war,  and  remained  after  the  war, 
agents  for  Sulzbergers.  There  is  a  conflict  between  their 
statement  and  that  of  Sulzbergers  as  to  the  agency.  The 
latter  say  the  agency  of  Pay  &  Co.  ceased  after  August  1, 
1914.  No  contracts  for  the  purchase  of  the  goods  claimed 
by  Pay  &  Co.  were  produced ;  but  certain  invoices  were 
sent  bv  them  to  the  Procurator- General ;  and  thev  allege 
that  they  paid  for  the  goods.  Except  as  to  a  small  portion 
of  the  goods  shipped  by  Sulzbergers  on  the  Bjornstjcrne 
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Bjornson ,  and  of  the  goods  shipped  by  the  South  Cotton 
Oil  Co.  on  the  Fridland  (of  the  alleged  sub-sales  of  which 
no  particulars  or  satisfactory  evidence  was  given),  the 
goods  they  claim  were  not  sold  before  the  seizure,  but 
were,  according  to  their  account,  bought  for  the  purpose 
of  adding  to  their  stock  to  be  sold  and  consumed  in 
Scandinavian  countries. 

In  the  affidavits  filed  on  behalf  of  the  claimants  it  was 
deposed  that  the  “  drafts  for  all  the  goods  were  duly 
paid  ”  by  them.  None  of  the  drafts  was  produced.  At 
the  hearing  certain  letters  from  the  bankers  were  produced 
in  order  to  establish  that  payments  had  been  made.  These 
documents  referred  to  some  arrangements  made  after  the 
seizure.  They  do  not  show  what,  if  any,  sums  were  paid, 
but  refer  to  certain  arrangements  to  debit,  which  were 
only  book  entries.  I  saw  none  of  the  books.  No  evidence 
has  been  adduced  from  the  bankers  themselves,  nor  was 
any  explanation  given  of  the  communications  from  Pay 
&  Co.  which  led  to  the  bankers  writing  the  letters 
referred  to. 

It  ought  to  have  been  easy  for  the  claimants  to  show 
by  documents  when  and  how,  and  at  what  price  and  on 
what  terms,  they  purchased  the  goods,  if  they  really  were 
purchasers  on  their  own  account,  and  to  prove,  if  that 
was  the  fact,  that  payment  was  made  as  alleged. 

The  claimants  aver  that  when  the  war  broke  out  they 
received  letters  from  the  American  slaughtering  firms 
asking  them  to  assist  the  American  houses  in  sending 
goods  to  German  buyers,  but  that  they  refused  to  entertain 
the  proposition.  They  do  not  say  whether  the  request 
came  from  the  shippers  of  any  of  the  goods  they  now  claim. 
They  ought  to  have  done  so.  The  not  unnatural  inference 

*y  O 

is  that  it  did. 

No  evidence  whatever  has  been  given  by  any  of  the 
consignors  in  regard  to  the  goods  claimed  by  Pay  &  Co. 
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After  a  careful  consideration  of  all  tlie  circumstances, 
I  have  come  to  the  conclusion  that  the  claimants  have 
not  shown  that  the  goods  were  sent  to  them  as  purchasers ; 
but  that  they  were  sent  to  them  as  agents  for  the 
consignors.  Even  if  they  had  intended  to  purchase  the 
goods  for  themselves,  they  have  entirely  failed  to  satisfy 
me  that  they  had  become  the  owners  of  the  goods. 
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As  to  the  Claim  of  the  Provision  Import  Company. 

This  is  a  Danish  company  carrying  on  business  in 
Copenhagen  as  importers  and  dealers  in  lard  stock,  &c. 
Their  direct  claim  is  to  1,176,050  lb.  of  lard  and  oleo 
stock  shipped  on  the  Alfred  Nobel  and  the  Fridland.  The 
shippers  were  Armour  &  Co. — the  consignees  Armour 
&  Co.,  of  Copenhagen — and  the  parties  to  be  notified  were 
the  Provision  Import  Company. 

The  case  for  the  claimants  is  that  they  bought  and 
paid  for  the  goods  from  the  shippers  through  their  agents 
at  Copenhagen  in  the  ordinary  course  of  business,  and 
that  the  goods  were  intended  for  and  would  have  been 
disposed  of  in  their  business  in  Scandinavia  if  they  had 
been  delivered.  They  give  particulars  of  sub- sales  in 
Denmark  and  Sweden  to  margarine  manufacturers  before 
the  seizure.  These  sub-sales  comprise  over  200,000  lb. 
of  the  goods — the  other  portion,* over  900,000  lb.,  they 
say  had  not  been  sold  at  the  time  of  seizure. 

The  Crown’s  case  was  that  the  sales  were  not  real  sales, 
but  that  the  Provision  Import  Company  were  merely  to 
deal  with  these  goods  as  agents  for  the  shippers. 

There  is  evidence  that  before  the  war  they  bought  goods 
from  Armours ;  there  is  no  evidence  that  they  were  ever 
agents  for  them.  In  the  affidavit  of  the  Procurator- 
General  the  Provision  Import  Company  were  said  to  be 
the  representatives  of  Hammond  &  Co.  in  Copenhagen ; 
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but  the}'  are  not  in  these  cases  involved  in  any  of  the 
Hammond  shipment  transactions.  I  only  find  them  once 
mentioned  in  the  intercepted  Armour  cablegrams.  That 
is  on  October  29,  a  date  subsequent  to  those  given  for  the 
purchases  of  the  goods  in  question,  but  anterior  to  any 
seizures.  That  cablegram  is  consistent,  and,  I  think, 
only  consistent,  with  their  being  the  purchasers  in  the 
case  it  refers  to. 

The  documents  were  fairly  completely  produced  to  the 
Court  by  the  claimants.  In  my  opinion  the  right 
conclusion  is  that  the  Provision  Import  Company  were 
bona  ficlc  purchasers  of  the  goods  they  claim. 


As  to  the  Claim  of  Christensen  and  Thogersen. 

This  claim  is  in  respect  of  goods  shipped  by  Morris 
&  Co.  on  the  Alfred  Nobel  and  the  Bjornstjernc 
Bjornson ;  by  Cudahy  &  Co.  on  the  Alfred  Nobel  and  the 
Fridland ;  and  by  Armour  &  Co.  on  the  Fridland.  The 
shipments  were  all,  therefore,  before  the  Order  in  Council 
of  October  29,  1914.  The  main  question  as  to  these  goods 
is  whether  they  were  sent  to  the  claimants  as  selling 
agents  for  the  shippers,  or  as  purchasers  on  their  own 
account. 

The  affidavits  of  Mr.  Thogersen,  the  sole  proprietor  of 
the  firm,  acknowledge  that  they  sometimes  acted  as  agents, 
but  say  that  these  particular  goods  were  sold  to  and 
bought  by  them  as  purchasers,  and  that  as  to  the  greater 
part  of  the  goods,  the  claimants  had  sold  them  to  their 
own  customers  in  Denmark,  Sweden  and  Norway,  some 
before  the  sea  voyage  commenced,  and  others  during 
transit.  Particulars  of  these  sub-sales  were  given. 

The  Ascher  correspondence  throws  some  light  on  the 
situation  as  between  Christensen  and  Thogersen  and 
the  Cudahy  Co. 
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I  ain  now  going  to  refer  to  the  Ascher  correspondence 
as  being  helpful  to  some  of  the  claimants.  In  a  letter 
of  November  25,  1914,  Ascher  writes  : 

We  are  glad  you  have  been  able  to  do  so  heavy  a  business 
with  Messrs.  Christensen  &  Thogersen,  and  of  a  portion  of 
it  they  have  already  reaped  the  benefit,  for  we  are  informed 
that  heavy  lines  of  Lard  of  your  brand  have  been  already 
distributed  amongst  German  buyers  particularly  in  the 
East,  by  way  of  Stettin.  How  they  will  fare  with 
subsequent  shipments  is  problematical,  for  the  fate  of  the 
s.s.  Alfred  Nobel  is  still  quite  uncertain. 
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And  in  a  later  letter,  January  6,  1915  : 

As  for  Messrs.  Christensen  and  Thogersen,  they  are  said 
to  have  made  so  much  money  out  of  their  importations  since 
the  beginning  of  the  war,  that  even  a  big  loss  would  not  be 
greatly  felt  by  them,  if  the  Nobel  should  be  permanently 
lost.  This,  however,  we  think  is  out  of  the  question,  so 
far  as  neutral  owners  of  the  cargo  are  concerned. 

I  cannot  doubt  that  Christensen  and  Thogersen  did  sell 
large  quantities  to  Germany  of  goods  imported  from  the 
American  Meat  Packers. 

It  is  sworn  that  the  drafts  which  appear  by  the 
documents  to  have  been  drawn  by  the  shippers  on  the 
claimants  were  duly  paid.  I  should  have  desired  better 
evidence  upon  this  point ;  but  the  dispute  really  is  not 
whether  the  title  to  the  ownership  of  the  goods  had 
passed,  but  whether,  in  these  particular  transactions, 
the  claimants  were  acting  merely  as  agents,  or 
intermediaries  for  the  consignors ;  or  were  purchasers. 
The  passages  I  have  read  from  the  Ascher  letters  are 
more  consistent  with  their  being  purchasers;  and  upon 
the  whole  the  conclusion  to  which  I  have  come  is  that 
the  goods  claimed  were  shipped  to  them  as  bona  fide 
purchasers,  and  not  as  agents. 
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As  to  the  Claim  of  Brodr.  Levy. 

This  firm  of  merchants  (“  dealers  in  herrings,  codfish, 
and  provisions  ’■')  claims  lard  and  fat-backs,  shipped  by 
Morris  &  Co.  to  their  own  order  respectively. 

The  proofs  in  this  case  are  not  satisfactory.  The 
goods  comprised  in  bill  of  lading  11  on  the  Kim  are 
also  claimed  by  Morris  &  Co. ;  and  those  in  bill  of  lading 
62  on  the  Kim  are  also  claimed  by  Armour  &  Co.  The 
goods  claimed  from  the  Alfred  Nobel  are  said  to  have  been 
bought  from  Conrad  Bang,  an  agent  for  Morris  &  Co., 
at  Copenhagen,  and  from  Backstrom,  their  agent  at 
Stockholm. 

An  alleged  copy  of  invoice,  dated  October  26,  1914, 
was  exhibited,  which  says  the  goods  were  intended  for 
the  Alfred  Nobel  (which  had  sailed  six  days  before),  and 
that  they  had  been  war-insured  at  Copenhagen.  In 
relation  to  all  the  goods  claimed  there  is  a  bare  statement 
that  payment  was  made  without  any  dates,  amounts, 
or  particulars  whatsoever.  The  claimants  did  not 
produce  any  of  the  shipping  documents. 

No  affidavits  were  made  b}^  Bang  or  Backstrom  or 
by  anyone  from  Armour’s  Copenhagen  office.  The 
claimants  do  not  say  whether  they  had  dealt  in  lard  or 
fat-backs  before,  or  not.  No  dates  appear  on  the 
invoices.  The  shippers,  who  are  said  to  have  been  paid, 
also  lay  claim  to  close  on  half  of  the  goods.  Altogether 
the  proofs  are  deficient. 

I  am  not  satisfied  that  the  goods  claimed  were  sold 
to  the  claimants,  or  that  they  had  paid  for  the  goods, 
or  become  the  owners  thereof ;  and  the  claim  fails. 

As  to  the  goods  also  comprised  in  the  claims  of  Morris 
&  Co.  and  Armour  &  Co.,  they  must  be  treated, 
therefore,  as  having  been  shipped  by  the  shippers  to 
their  own  order,  and  remaining  their  property  at  the 
time  of  seizure. 
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As  to  the  Claims  of  Vilhelm  Elwarth. 

Mr.  Elwarth  has  put  forward  two  claims  :  (1)  one 
dated  April  10,  1915,  to  61,000  lb.  of  lard  shipped  by 
the  Cudahy  Packing  Co.  on  the  Alfred  Nobel — to  their 
own  order — party  to  be  notified  Ernst  Ascher  &  Co.,  of 
Rotterdam ;  and  (2)  the  other  dated  June  1,  1915,  to 
88,618  lb.  of  oleo  oil,  shipped  on  the  same  vessel  by  the 
Consolidated  Rendering  Co.,  of  Brightwood,  Massa¬ 
chusetts — to  their  own  order — with  the  same  party  to  be 
notified. 

It  is  necessary  to  investigate  closely  the  position  of 
Vilhelm  Elwarth.  He  was  described  in  the  affidavit  of 
the  Procurator-General  as  the  agent  in  Copenhagen  of 
E.  Ascher  &  Co.,  of  Hamburg.  In  his  affidavit  in  reply 
he  does  not  deny  that,  although  he  denies  agency  qua 
the  particular  transaction.  In  his  affidavit  of  May  15, 
in  support  of  the  first  claim,  he  said  he  carried  on 
business  in  Copenhagen  as  a  provision  merchant,  with 
a  large  number  of  retail  dealers  as  customers.  In  that 
of  June  14,  in  support  of  the  second  claim,  he  has 
become  an  import  merchant  frequently  importing  into 
Denmark,  among  other  things,  oleo  oil.  His  case  is 
that  he  bought  both  the  lard  and  the  oleo  oil  at  different 
times  from  Ernst  Ascher  &  Co.,  of  Rotterdam.  The 
latter  are  agents  for  E.  Ascher  &  Co.,  of  Hamburg.  He 
alleges  that  he  bought  the  lard  verbally  on  September  26, 
on  a  personal  visit  of  someone  to  him  at  Copenhagen ; 
that  payment  was  to  be  by  draft  against  documents; 
and  that  “  in  due  course  ”  he  paid  for  the  said  goods 
and  took  up  the  documents.  The  draft  was  not  produced 
and  no  dates  or  further  particulars  of  payment  are  given. 
The  oleo  oil,  he  says,  he  bought  verbally  at  Rotterdam 
on  July  25  and  28,  1914;  and  that  payment  was  to  be 
by  net  cash.  The  documents  purporting  to  be  invoices 
for  all  the  goods  bear  date  November  3,  No  explanation 
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was  given  of  liow  the  claim  to  the  goods  comprised  in 
the  earlier  contract  was  not  made  till  a  couple  of  months 
after  the  claim  to  the  goods  the  subject-matter  of  the 
later  contract. 

The  Asclier  letters,  written  by  his  principals,  throw 
light  upon  the  lard  transaction,  and  upon  the  rest  of 
Elwarth’s  claim.  It  will  be  remembered  that  evidence 
was  given,  and  not  contradicted,  that  he  was  Ascher's 
agent  at  Copenhagen.  In  a  letter  to  Cudahy  of 
November  7,  Ascher  &  Co.,  of  Hamburg,  appear  to  treat 
the  lard  as  having  been  their  property.  They  say  : 

Nor  are  we  sure  that  the  war  risk  on  the  500  \  Barrels 
of  Pure  Lard  on  board  the  s.s.  Alfred  Nobel  had  been  taken 
out  by  your  goodselves,  not  having  received  a  debit  note 
of  the  charge  up  to  the  present. 

Later,  in  the  same  letter,  they  say  that  it  had  been 
sold  by  their  Rotterdam  office  “to  a  Danish  Firm.” 
These  were  the  consignments  of  lard  claimed  by  Elwarth. 
Elwarth  is  not  named,  although  he  was  well  known;  and 
it  is  doubtful  whether  he  was  the  person  referred  to,  as 
he  does  not  appear  to  be  a  member  of  any  “  firm.” 

After  the  capture  of  the  Alfred  Nobel  they  write 
(November  20)  that  they  were  interested  both  in  the  lard 
and  oleo  oil  : 

We  are  watching  the  development  with  much  interest, 
although  we  ourselves  are  interested  only  with  those  500 
Half -barrels  of  Purelard  of  yours,  and  a  couple  of  100 
Tierces  of  Oleo,  both  of  which,  we  are  happy  to  say,  are 
fully  covered  against  war  risk,  so  that  in  the  worst  of  cases 
we  cannot  lose  much. 

Those  were  all  the  goods  claimed  by  Elwarth. 

They  had  in  the  meantime  also  suggested  that  consign¬ 
ments  to  them  should  be  made  ostensibly  to  Elwarth. 
They  wrote  : 

We  suppose  if  Rotterdam  were  to  cable  you  “  Ship  Sales 
Elwarth,"  you  would  understand  that  this  meant  a  request 
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to  have  our  purchases  forwarded  to  Copenhagen  either  to 
the  address  of  our  Agent  at  that  city,  Mr.  Vilhelm  Elwarth, 
or  to  your  order,  party  to  be  notified,  Vilhelm  Elwarth, 
Copenhagen.  It  might  be  right  also  in  that  case  for  you 
to  invoice  the  goods  to  Mr.  Elwarth,  handing  on  a  copy  of 
the  invoice  simultaneously. 

The  correspondence  refers  frequently  to  Elwarth,  and 
it  contains  a  testimonial  to  his  assiduity  and  fidelity  as  an 
instrument  of  Asclier  &  Co.,  Hamburg,  since  the  beginning 
of  the  war,  in  these  words  : 
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We  repeat  that  we  consider  ourselves  responsible  for 
any  shipments  you  may  be  making  to  Mr.  Elwarth  during 
this  period,  and  we  are  glad  to  say  he  has  proved  himself 
entirely  reliable  in  all  transactions  which  we  had  to  let  go 
through  his  hands  since  the  beginning  of  the  war. 


I  have  come  to  the  conclusion  that  the  claim  made  by 
Elwarth  is  not  a  bona  fide  claim  on  his  own  behalf.  He 
was  not  a  purchaser  from  Ascher  &  Co.,  of  Rotterdam, 
or  of  Hamburg.  He  was  merely  a  nominee  of  theirs.  The 
goods  are  not  claimed  by  any  person  entitled  to  them,  and 
therefore  they  stand  to  be  treated  as  goods  unclaimed. 


As  to  the  Claim  of  Peter  Buch  &  Co. 

A  claim  was  put  in  on  behalf  of  this  firm  to  goods 
covered  by  bills  of  lading  on  three  of  the  vessels,  as 
follows  : 

On  the  Bjornstjerne  Bjornson ,  BB/L.  178  to  186, 
and  188; 

On  the  Fridland,  BB/L.  62  to  65,  and  78 ;  and 

On  the  Kim,  BB/L.  95  to  97,  and  128  to  131. 

The  total  quantity  of  the  goods  thus  claimed  was 
752,908  lb.  They  were  all  shipped  by  Hammond  &  Co. 
to.  their  own  order. 

Although  the  claim  was  entered,  no  evidence 
whatsoever  was  adduced,  nor  was  any  document  produced 
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in  support  of  it.  Counsel  appeared  for  some  underwriters 
in  the  names  of  Bucli  &  Co.,  but  had  not  been  supplied 
with  any  documents  or  materials.  (It  should  be  noted 
that  when  Mr.  Cave  referred  to  an  affidavit  relating  to 
goods  on  the  Fridland  (B/L.  61)  as  if  it  was  one  by  the 
present  claimants,  there  is  a  confusion  :  that  affidavit 
related  to  another  claim  bv  C.  Bunchs  Fedevare- 
forretning.) 

The  evidence  for  the  Crown  was  that  Peter  Buch  & 
Co.,  of  Copenhagen,  were  very  large  exporters  of 
provisions  to  Germany,  and  were  a  branch  of  the  firm 
of  that  name  in  Hamburg.  The  shippers  gave  no  evidence 
as  to  these  shipments.  As  no  evidence  was  adduced  in 
support  of  the  claim,  it  necessarily  fails. 

As  to  the  Claim  of  J.  O.  Hansen. 

The  subject-matter  of  this  claim  is  a  quantity  of  lard 
and  fat-backs  amounting  to  400,625  lb.  Mr.  Hansen  says 
he  is  a  Danish  dealer  in  such  goods.  He  claims  four 
parcels  of  goods — one  parcel  each  on  the  Bjornstjerne 
Bjornson,  Fridland ,  and  Kim — consigned  by  Morris  &  Co. 
to  their  own  order ;  and  another  parcel  on  the  Kim 
consigned  by  Armour  &  Co.  to  their  own  order. 

The  goods  shipped  by  Morris  he  alleges  he  bought 
from  Erik  Yaleur ;  those  by  Armours  from  their 
Copenhagen  office.  He  adds  a  schedule  purporting  to 
give  a  list  of  his  alleged  purchases  and  resales;  but  he 
did  not  produce  a  single  document  relating  to  any  of  the 
transactions — no  contract,  invoice,  bill  of  lading,  draft, 
receipt,  account,  or  anything  else.  No  explanation  or 
excuse  was  made  for  this.  Erik  Yaleur  was  the  repre¬ 
sentative  in  Copenhagen  of  Morris  &  Co.  He  made  an 
affidavit  in  support  of  his  own  claim,  to  which  reference 
may  be  made  by  way  of  criticism  of  this  claim.  He 
alleged  that  he  bought  some  goods  for  Morris  on  his  own 
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account;  and  sold  others  as  agent.  How  he  came  to 
decide  which  was  which  he  did  not  explain.  The  goods 
claimed  by  Hansen  on  the  Bjornstjerne  Bjornson ,  Valeur 
says,  he  bought  on  his  own  account.  The  sale  to  Hansen, 
he  says,  was  on  September  30 — although  Valeur  himself 
says  he  only  bought  on  October  6. 

Hansen  has  entirely  failed  to  show  that  he  was  the 
purchaser  or  owner  of  any  of  the  goods.  His  claim 
is  quite  unsupported ;  and  I  cannot  accept  it. 
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As  to  the  Claim  of  Segelcke  &  Co. 

Mr.  Eilert  Segelcke,  the  sole  proprietor  of  this  firm 
of  wholesale  dealers  in  lard  and  bacon  in  Copenhagen, 
claims  275,297  lb.  of  lard  and  fat-backs  shipped  by  Morris 
&  Co.  on  the  Bjornstjerne  Bjornson  and  the  Kim  to 
their  own  order.  The  claimants  say  they  bought  the 
goods  partly  through  Valeur,  and  partly  through  Conrad 
Bang  (agents  for  Morris  &  Co.). 

According  to  the  affidavit  of  Eilert  Segelcke  sworn 
May  18,  1915,  the  various  goods  were  paid  for  at  different 
times.  I  am  prepared  to  accept  the  account  given  by 
Segelcke  as  accurate.  Accordingly  I  find  that  his  firm 
were  bona  fide  purchasers  of  the  goods  they  claim. 


As  to  the  Claim  of  Pedersen  for  the  Faellesforeningen 
for  Denmarks  Brugsforeninger. 

This  is  a  claim  to  45,219  lb.  of  neutral  lard  shipped 
on  the  Bjornstjerne  Bjornson  by  Morris  &  Co.  to 
their  own  order.  The  goods  are  also  claimed  by  Morris 
&  Co.  themselves. 

In  the  affidavit  of  Pedersen  of  March  19  it  is  deposed 
that  the  goods  were  bought  for  the  purpose  of  keeping 
up  the  stock,  so  that  the  firm  could  comply  with  orders 
for  margarine  “  from  the  members.”  No  document  is 
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produced.  The  deponent  does  not  even  state  from  whom 
the  goods  were  bought,  or  what  the  date  of  the  alleged 
purchase  was;  and  he  does  not  allege  that  any  payment 
was  made. 

In  a  subsequent  formal  claim  (April  9,  1915)  the 
grounds  of  claim  state  that  the  goods  were  bought  from 
Erik  Valeur,  who,  in  the  first  instance,  had  himself 
bought  the  goods  at  an  agreed  price,  c.i.f.  Copenhagen, 
and  had  taken  up  the  documents  and  paid  for  the  goods. 
On  looking  at  Valeur’s  own  account  in  his  affidavit  the 
statement  is — not  that  he  had  bought  or  paid  for  the 
goods,  but  that  lie  sold  them  to  Pedersen’s  firm  as  agent 
for  Morris  &  Co. 

In  these  circumstances  the  claimants’  proof  is  quite 
unsatisfactory ;  and  accordingly,  particularly  as  Morris 
&  Co.  themselves  also  claim  the  goods,  I  decide  that 
Pedersen’s  firm  have  failed  to  establish  their  claim.  So 
far  as  they  are  comprised  in  the  claim  of  Morris  &  Co. 
they  fall  to  be  treated  as  goods  which  remain  unsold. 


As  to  the  Claim  of  IIenriques  &  Zoylner. 

This  firm  claims  81,096  lb.  of  lard  shipped  on  the 
Bjornstjerne  Bjornson  by  Morris  &  Co.  to  their  own 
order.  The  affidavit  in  support  of  the  claim  contains 
the  bare  statement  that  this  lot  was  purchased  for  the 
purpose  of  keeping  up  the  firm’s  stock.  There  is  no 
statement  as  to  the  persons  from  whom  the  purchase  was 
made,  what  its  terms  were,  what  the  purchase  price  was, 
or  that  the  price,  whatever  it  was,  was  ever  paid. 

In  a  subsequent  formal  claim  (unsworn)  the  grounds 
of  claim  state  that  the  goods  were  purchased  from  Mr. 
Erik  Valeur;  that  Valeur  had  in  the  first  instance 
purchased  the  goods  at  an  agreed  price,  c.i.f.  Copenhagen, 
and  that  the  documents  therefor  had  been  previously 
taken  up  and  paid  for  by  him.  This  statement  is  in  direct 
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contradiction  to  that  of  Valeur  himself  (in  the  affidavit 
already  referred  to),  where  he  says  he  sold  these  goods 
merely  as  agent  for  Morris  &  Co. 

My  conclusion  is  that  the  claim  of  this  firm  has  not 
been  established. 

As  to  the  Claim  of  J.  M.  Frigast. 

This  is  a  claim  to  15,750  lb.  of  lard  shipped  by  Armour 
&  Co.  on  the  Bjornstjerne  Bjornson,  and  consigned  to 
their  own  order. 

Mr.  Frigast  is  a  provision  merchant  at  Copenhagen, 
and  claims  the  goods  under  purchase  through  Armour 
&  Co.,  of  Copenhagen,  on  November  19,  for  the  purpose 
of  his  business.  He  produced  satisfactory  documents, 
and  I  accept  his  account  of  the  transaction  as  a  real 
and  bona  fide  transaction  of  purchase,  and  find  he  had 
become  the  owner  of  the  goods,  and  that  he  purchased 
them  to  be  used  in  his  own  business. 

As  to  the  Claim  of  the  Korsor  Margarin  Fabrik. 

« 

This  firm  claims  one  lot  of  30  tierces  of  oleo  stock 
laden  on  the  Fridland ,  and  another  lot  of  30  tierces  of 
oleo  oil  laden  on  the  Kim. 

The  shippers  were  Morris  &  Co.  to  their  own  order 
at  Christiania.  They  themselves  also  claim  the  first  lot. 
The  claimants  say  the  goods  were  first  bought  by  Erik 
Valeur,  at  an  agreed  price  c.i.f.  Copenhagen,  and  that 
they  in  turn  bought  from  Valeur.  They  do  not  say  when 
they  bought,  what  the  price  was,  or  that  any  payment 
lias  been  made.  Valeur  himself  does  not  say  he 
purchased  the  goods,  and  resold  them ;  but  that  he  sold 
as  agent  for  Morris  &  Co.  A  declaration  of  the  claimants 
of  March  19,  1915,  that  the  goods  would  be  consumed 
in  Denmark  states  that  they  were  purchased  from  Morris 
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&  Co.  through  Erik  Valeur.  The  evidence  in  support 
of  the  claim  is  quite  unsatisfactory,  and  I  find  the  claim 
has  not  been  established. 

The  result  is  that  the  goods  on  the  Fridland,  which 
are  also  claimed  by  Morris  &  Co.,  must  be  treated  as 
goods  of  Morris  &  Co.  unsold ;  and  the  goods  on  the  Kim 
as  goods  unclaimed  by  any  person  entitled  as  owner. 


Judgment. 


As  to  the  Claim  of  the  Margarin  Fabrik  Dania. 

This  is  a  small  claim  to  9,004  lb.  of  lard  on  the 
Fridland,  shipped  by  Morris  &  Co.  and  consigned  to  their 
own  order  at  Christiania.  The  goods  are  also  claimed 
•  bv  Morris  &  Co.  themselves. 

The  case  is  to  all  intents  identical  with  the  Korsor 
claim  just  dealt  with,  except  that  in  this  case  Valeur 
states  he  bought  them  first  on  his  own  account  and  sold 
them  on  the  same  day.  They  were  invoiced  after  the 
seizure. 

I  find  that  the  claim  has  not  been  established. 


As  to  the  Claim  of  C.  Bunchs  Fedevareforretning. 

The  claimants  are  a  Danish  company.  The  claim 
is  to  a  parcel  of  beef  tongues  (3,371  lb.),  shipped  on  the 
Fridland  by  Hammond  &  Co.,  consigned  to  their  own 
order,  naming  Christensen  and  Thogersen  as  the  “  parties 
to  be  notified.” 

The  company  say  they  bought  the  goods  from 
Christensen  and  Thogersen.  They  produced  the  bill 
of  lading  and  priced  invoice  from  Christensen  and 
Thogersen,  and  it  is  sworn  they  took  up  the  documents. 
The  invoice  was  sent  two  days  after  the  seizure.  Whether 
when  it  was  sent  the  seizure  was  known  does  not  appear. 

On  the  whole  I  have  come  to  the  conclusion  that  this 
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is  a  bona  fide  claim  to  goods  bought  to  be  dealt  with 
in  Denmark ;  and  the  claim  is,  therefore,  allowed. 

As  to  the  Claim  of  Erik  Valeur. 

This  is  a  claim  to  106,155  lb.  of  oleo  stock  laden  on  the 
Kim.  The  shipment  was  by  Morris  &  Co.  to  their  own 
order  at  Copenhagen — the  parties  to  be  notified  being 
the  Morris  Packing  Company,  of  Christiania. 

Mr.  Valeur  was  the  representative  of  Morris  &  Co., 
at  Copenhagen.  He  said  his  agency  comprehended 
Denmark  only.  He  alleges  that  certain  of  the  consign¬ 
ments  by  Morris  (many  of  which  have  already  been 
referred  to)  were  sent  to  him  for  sale  as  agent, 
in  Denmark;  and  that  if  he  wished  to  sell  goods  to 
Germany,  or  German  buyers,  he  would  have  to  buy  them 
'  for  his  own  account.  The  goods  he  now  claims  he  says 
he  bought  on  his  own  account,  and  I  suppose  they  were 
therefore  goods  he  intended  to  send  to  Germany.  I  am 
not  satisfied  that  they  were.  They  were  said  to  have 
been  invoiced  to  him  some  days  after  the  capture  of  the 
last  of  the  first  three  vessels. 

I  find  that  he  has  no  ground  whatever  for  his 
allegation  that  he  was  the  owner  of  the  goods. 

As  to  the  Claim  of  Christian  Loehr. 

This  claim  is  for  41,952  lb.  of  lard  alleged  to  have  been 
bought  from  the  Provision  Import  Company.  This  parcel 
was  shipped  on  the  Alfred  Nobel  and  consigned  by 
Rumsey  &  Co.  to  their  own  order,  the  Provision  Import 
Company  being  the  parties  to  be  notified. 

In  dealing  with  the  direct  claim  of  the  latter 
I  mentioned  that  certain  goods  shipped  for  them  had  been 
resold.  Mr.  Loehr  is  a  Dane,  and  is  the  British  Vice- 
Consul  in  Denmark.  He  produced  his  documents,  and 
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I  see  no  reason  to  doubt  the  bona  fides  or  the  reality 
of  his  purchase  as  one  made  for  the  purposes  of  his 
business  in  Denmark. 

As  to  the  Claim  of  J.  Ullmann  &  Co. 

The  subject-matter  of  this  claim  consists  of  certain 
rubber  of  various  kinds.  347  cases  (132,309  lb.)  were 
shipped  on  the  Fridland ,  and  218  cases  (44,428  lb.)  on  the 
Kim.  The  consignors  were  Edward  Maurer  &  Co.,  and 
the  consignees  “  J.  Ullmann  &  Co.,  Copenhagen.” 

Rubber  was  declared  conditional  contraband  on 
September  21,  and  absolute  contraband  on  October  29, 
1914.  At  the  time  of  the  shipment  on  the  Fridland , 
therefore,  rubber  was  conditional  contraband,  and  at  that 
on  the  Kim  it  was  absolute. 

Exportation  of  rubber  of  this  kind  from  Denmark  was 
prohibited  on  October  22,  before  either  of  the  shipments. 

Jacques  Ullmann  had  up  to  the  time  of  the  war  carried 
on  business  as  a  merchant  in  rubber  and  other  articles 
at  Hamburg.  It  was  stated  for  the  Crown  that  he  was 
a  German ;  but  this  was  a  mistake,  as  it  was  established 
that  he  was  born  a  Swiss  and  had  remained  a  Swiss 
subject.  After  the  war  he  gave  up  his  Hamburg  business 
and  began  trading  in  Denmark.  He,  with  his  wife, 
formed  a  Danish  company,  “  J.  Ullmann  &  Co.,” 
on  October  24,  1914. 

The  transactions  relating  to  the  goods  claimed  were 
attacked  by  the  Crown  on  the  ground  that  the  rubber  was 
falsely  described  in  the  ship’s  papers  as  “  gum  ”  with 
the  object  of  misleading,  and  on  the  ground  that  the 
Fridland  shipment  was  confiscable  as  conditional  contra¬ 
band  because  it  was  destined  for  the  enemy  country,  and 
for  the  use  of  the  enemy  Government ;  and  the  Kim 
shipment  as  absolute  contraband  on  the  ground  of 
destination  for  the  enemy  country.  The  goods  were 
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invoiced  as  rubber.  Much  evidence  was  given  on  both 
sides  upon  the  question  whether  “  gum  ”  was  an  accurate 
or  a  false  description  of  the  goods.  After  weighing  the 
evidence  I  have  come  to  the  conclusion  that  it  was  not 
an  accurate  commercial  description,  and  that  its  use  in  the 
manifest  instead  of  the  appropriate  commercial  description 
of  “  rubber, ”  or  various  qualities  of  rubber  by  their 
commercial  names,  was  adopted  in  order  to  avoid  the 
inconvenience  or  difficulties  which  would  result  from  a 
search  and  possible  capture. 

Any  concealment  or  misdescription,  or  device 
calculated  and  intended  by  neutrals  to  deceive  and  to 
hamper  belligerents  in  their  undoubted  right  of  search 
for  contraband  will,  while  I  sit  in  this  Court,  weigh 
heavily  against  those  adopting  such  courses  when  any 
presumptions  or  inferences  have  to  be  considered. 
Neutrals  are  expected  to  conduct  their  neutral  trade 
during  the  war  not  only  without  having  recourse  to  fraud, 
or  false  papers,  but  with  candour  and  straightforward¬ 
ness.  As  has  been  said  by  the  American  Supreme  Court, 
u  Belligerents  are  entitled  to  require  of  neutrals  a  frank 
and  l)onct  fide  conduct.  ”  It  will  not  be  found  against 
their  interest  to  pursue  such  conduct.  But  in  investi¬ 
gating  attempts  to  mislead  by  misdescription  or  otherwise, 
care  must  be  taken  to  ascertain  who  have  taken  part  in 
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such  attempts,  and  to  what  extent. 

In  the  present  case  I  find  upon  the  facts  that  the 
misdescription  of  the. rubber  as  “  gum  ”  in  the  manifest 
was  due  in  the  main  to  Gans  &  Co. — the  charterers  of 
the  vessel.  Copies  of  the  invoices  with  the  correct 
description  of  rubber  were  given  to  Gans  &  Co.  for  the 
purpose  of  the  manifest  which  was  to  be  made  out  by 
them.  Maurer  &  Co.  no  doubt  acquiesced  in  this, 
because  otherwise  they  would  probably  have  lost  the 
benefit  of  the  freight  contract  which  they  had  made  early 
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in  October.  But  I  do  not  find  that  the  claimants,  the 
consignees,  ever  suggested  or  took  any  part  in  this.  I 
do  not  find  that  they  were  aware  of  the  description  used 
until  after  the  Fridland  sailed. 

There  was  read  against  them  a  passage  in  the 
cablegram  of  October  31  : 

.  .  .  expect  you  informed  Bruno  (the  insurer)  that 
everything  shipped  as  gum 


The  explanation  of  Ullmann  that  this  was  because  of 
a  cablegram  he  received  on  October  28  is,  I  think, 
sufficient.  Similarly  I  do  not  find  that  they  were 
responsible  for  the  misdescription  of  their  cargo  on  the 
Kim. 

I  have  examined  the  commercial  documents,  and 
considered  very  carefully  the  cablegrams  set  out  in 
Exhibit  J.P.M.  1  (many  of  which,  however,  do  not 
affect  the  claimants),  and  the  letters  and  cablegrams 
exhibited  to  Ullmann’s  second  affidavit;  and  even  if  they 
are  approached  in  an  attitude  of  suspicion  created  by 
some  of  the  surrounding  circumstances,  I  cannot  arrive 
at  the  inference  that  the  rubber  was  on  its  way  to  an 
enemy  destination  when  it  was  seized.  On  the  contrary, 
my  conclusion  from  the  evidence  is  that  the  sale  to 
Ullmann,  and  the  purchase  and  payment  by  him,  were 
honest  business  transactions,  and  that  he  intended  to  add 
the  rubber  to  his  stock  in  his  Denmark  business,  and  to 
dispose  of  it  in  Scandinavia  in  the  very  profitable  market 
described  in  his  letters,  which  was  created  largely  by  the 
stoppage  to  Scandinavia  of  all  exports  of  rubber  from 
or  through  Germany. 

A  very  full  and  strict  undertaking  was  given  on  the 
part  of  Ullmann  &  Co.  in  the  course  of  these  proceedings, 
and  that  was  one  of  the  undertakings  I  referred  to  when 
I  began  my  judgment.  That  must  be  adhered  to — it  is  all 
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on  the  documents.  I  need  not  trouble  further  about  the 
other  undertakings,  except  to  say  that  they  must  be 
adhered  to. 


As  to  the  Claim  of  W.  T.  Baird. 

This  relates  to  39  cases  (29,771  lb.)  of  rubber  shipped 
on  the  Kim  on  November  11  (about  a  fortnight  after 
rubber  was  declared  absolute  contraband)  by  Baird,  and 
consigned  to  Fritsch.  It  stands  upon  a  different  footing 
from  the  last,  as  the  claimant  is  the  shipper. 

There  are  three  people  concerned :  Baird,  and 
Frankfurter,  in  America,  and  Fritsch,  at  Landskrona,  in 
Sweden.  Fritsch  was  the  German  Vice-Consul  at 
Sweden,  and  a  forwarding  agent.  Baird  claims  as  the 
owner.  The  transaction  is  not  made  as  clear  as  it  could 
and  should  have  been.  Counsel  at  the  hearing  stated 
it  thus  :  — 
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Mr.  Baird  sold  these  39  cases  of  rubber  to  Mr. 
Frankfurter,  who  was  also  a  rubber  broker  in  New  York, 
and  he  in  turn  sold  it  to  Mr.  Fritsch. 


The  claimant,  Baird,  deposed  that  the  contract  for  the 
sale  of  the  said  goods  was  made  between  Frankfurter 
and  the  Rubber  Trading  Company,  of  which  Baird  was 
president ;  and  that  at  the  time  of  such  sale  he  was 
requested  by  Frankfurter  to  make  the  shipment  to  W. 
Fritsch,  “  who  (he  says)  was  the  principal  for  whom 
Frankfurter  was  acting.”  Frankfurter  exhibits  an  order 
which  he  received  from  Fritsch ;  pursuant  to  this  order 
(according  to  his  affidavit)  he  entered  into  a  contract  with 
Baird  “  for  the  purchase  of  the  rubber.” 

No  contract  or  invoice  has  been  produced ;  the  only 
documents  placed  before  the  Court  are  the  letter  from 
Fritsch  to  Frankfurter,  and  a  copy  of  the  bill  of  lading. 
Two  bills  of  lading  were  given ;  both  of  these  were  sent 
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to  Fritsch,  according  to  Baird’s  statement.  He  does  not 
say  by  whom  they  were  sent.  Whether  Fritsch  dealt 
with  them,  or  what  has  become  of  them,  the  Court  was 
not  informed.  Baird  does  not  say  that  any  right  to 
dispose  of  the  goods  was  reserved  on  the  sale  to 
Frankfurter,  or  to  Fritsch,  or  when  the  two  original  bills  . 
of  lading  were  sent.  Frankfurter  throws  no  light  upon 
this.  And  Fritsch  has  not  given  any  evidence  or  made 
any  deposition. 

I  am  not  satisfied  that  Baird  has  made  out  his  claim 
to  be  owner  of  the  goods,  or  that  any  property  remained 
in  him  after  the  shipment.  There  are,  moreover,  some 
other  matters  to  which  I  must  advert  in  connection  with 
the  claim. 

As  to  the  description  of  the  rubber  as  “  gum,”  he  gave 
no  explanation  in  his  affidavit ;  but  he  allowed  it  to  be 
understood  as  having  been  done  in  the  ordinary  course  of 
business,  for  all  he  savs  about  it  is  : 


I  have  been  engaged  in  buying  and  selling  rubber  for 
forty  years,  in  the  city  of  New  York,  and  I  have  always 
understood  the  terms  “  gum  ”  and  “  rubber  ”  to  .be 
interchangeable  terms  in  the  trade,  and  have  frequently 
known  of  rubber  being  described  as  “  gum.” 


In  a  letter  of  January  28  he  wrote  that  he  could  not 
give  any  instance  of  crude  rubber  having  been  shipped 
under  the  name  of  “  gum.” 

Later  on  the  Rubber  Club  of  New  York,  of  which  he 
was  a  member,  appears  to  have  asked  Mr.  Baird  to  give 
them  an  explanation  of  the  transaction.  His  answer  took 
the  form  of  a  statement  made  and  certified  before  a  notary 
public  on  March  24,  1915.  There,  he  said,  the  contract 
was  entered  into  on  October  29,  1914,  with  Frankfurter, 
and  the  goods  were  sold  to  him.  Fritsch,  of  Landskrona, 
is  not  mentioned.  Frankfurter  is  said  to  have  given 
assurance  that  the  rubber  was  for  Danish  consumption. 
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Fritsch  was  a  merchant  in  Sweden,  and  that  is  not  the 
assurance  he  is  said  to  have  given.  As  to  the  way  in 
which  the  rubber  was  described,  he  said  that  the  instruc¬ 
tion  to  his  shipping  clerk  to  ship  it  as  “  gum  ”  was  given 
by  Frankfurter,  and  that  he  had  since  been  told  by 
Frankfurter  that  the  Cans  Line  suggested  that 
denomination.  Frankfurter  does  not  deal  with  any  of 
this  in  his  affidavit  made  two  months  later.  Baird  was, 
therefore,  a  party  to  this  misleading  description. 

Taking  the  whole  circumstances  into  consideration,  I 
am  justified  in  drawing  the  inference  that  the  rubber  was 
on  its  way  to  enemy  territory  through  Fritsch,  the 
German  Consul;  and,  even  if  the  claimant  had  made  out 
his  claim  to  be  the  owner,  I  find  that  the  rubber  was 
confiscable  as  absolute  contraband. 
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As  to  the  Claim  of  Marcus  &  Co. 

This  claim  refers  to  99  bales  of  hides  (18,968  lb.) 
shipped  on  the  Kim  on  November  11.  Hides  were  declared 
conditional  contraband  on  September  21,  1914.  The 
consignors  were  Amsinck  &  Co.,  of  New  York,  and  the 
consignees,  Marcus  &  Co.,  of  Copenhagen.  The  latter 
are  hide  merchants,  dealing  largely  with  Hamburg. 

The  claim  alleges  that  the  goods  were  purchased  from 
Goldtree  Liebes  &  Co.,  of  Santa  Ana,  El  Salvador,  on 
terms  c.i.f.  Copenhagen,  cash  to  be  paid  on  receipt  of 
goods.  It  was  also  alleged  that  the  goods  had  been  paid 
for  by  the  claimants.  No  proof  of  payment  was  given, 
and  it  would  be  strange  if  the  goods  were  paid  for  before 
seizure,  when  payment  was  only  due  on  receipt  of  the 
goods. 

Goldtree  Liebes  &  Co.  were  also  merchants  at 
Hamburg.  The  goods  were  insured  by  Hamburg  offices. 
On  reference  to  the  exhibit  set  out  in  J.P.M.  11,  it  will 
be  seen  that  the  claimants  were  a  firm  having  active 
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dealings  after  the  war  with  Hamburg.  Amsinck  &  Co., 
the  consignors,  were  shown  to  have  sent  under  cover  to 
a  bank  in  Christiania  a  lot  of  letters  to  be  sent  on  to 
Germany,  addressed  to  various  people  in  Hamburg  and 
Berlin,  which  were  to  have  been  re-posted  as  if  they  had 
been  sent  from  Christiania.  Among  such  letters,  which 
were  intercepted,  was  one  to  Goldtree  Liebes  &  Co.,  of 
Hamburg,  of  June  5,  1915,  relating  to  this  very  parcel 
of  hides,  in  which  they  express  the  hope  that  the  goods 
have  arrived,  and  refer  to  Goldtree’ s  .  “  friends  in 
Copenhagen,”  meaning,  without  doubt,  Marcus  &  Co., 
the  claimants.  No  evidence  was  given  as  to  what  was 
done  with  the  bill  of  lading. 

As  the  goods  were  consigned  c.i.f.  to  Copenhagen,  and 
were  to  be  paid  for  on  receipt  of  the  goods,  and  as  the 
goods  were  never  received  by  the  consignees,  and  no 
satisfactory  evidence  was  given  of  the  alleged  payment, 
I  am  not  satisfied  that  the  goods  ever  were  the  property 
of  the  claimants  as  alleged.  Besides,  the  proper  inference 
from  such  evidence  as  was  adduced  is,  in  my  opinion, 
that  Marcus  &  Co.,  in  Copenhagen,  Avere  merely  inter¬ 
mediaries  between  Goldtree  Liebes  &  Co.,  Santa  Ana, 
and  Goldtree  Liebes  &  Co.,  of  Hamburg,  to  whom  the 
goods  were  really  destined  at  the  time  of  seizure. 


As  to  the  Claims  of  the  Guaranty  Trust  Co.  op 

New  York. 

These  are  the  last  claims  I  have  to  deal  with.  They 
relate  to  Avheat  and  flour  on  the  Alfred  Nobel >  the 
Bjornstjerne  Bjornson ,  and  the  Fridland.  In  the  first 
the  Trust  Company  are  associated  with  NeAAunan  &  Co. ; 
in  the  second  with  Morris  &  Co. ;  and  in  the  third  partly 
with  Morris  &  Co. 

The  facts  in  these  cases  were  not  sufficiently  placed 
before  the  Court,  and  there  was  no  argument  upon  them 
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on  behalf  of  the  Crown.  They  must  be  further  dealt 
with  by  the  Crown  and  the  claimants  before  the  Court 
can  dispose  of  them.  I  must  accordingly  adjourn  them 
for  further  argument. 

The  details  of  all  the  claims  have  now  been  set  out. 
I  am  very  sorry  it  has  taken  so  long,  but  it  must  be 
remembered  that  I  had  to  deal,  not  with  one  case,  but, 
I  think,  with  25  cases. 

With  regard  to  the  general  character  of  the  cargoes, 
evidence  was  given  by  persons  of  experience  that  all  the 
foodstuffs  were  suitable  for  the  use  of  troops  in  the  field ; 
that  some,  c.g the  smoked  meat  or  smoked  bacon,  were 
similar  in  kind,  wrapping,  and  packing  to  what  was 
supplied  in  large  quantities  to  the  British  troops, 
and  were  not  ordinarily  supplied  for  civilian  use ; 
that  others,  e.g.,  canned  or  boiled  beef  in  tins, 
were  of  the  same  brand  and  class  as  had  been 
offered  by  Armour  &  Co.  for  the  use  of  the  British 
forces  in  the  field ;  and  that  the  packages  sent 
by  these  ships  could  only  have  been  made  up  for  the  use 
of  troops  in  the  field.  As  against  this,  there  was  evidence 
that  goods  of  the  same  class  had  been  ordinarily  supplied 
to  and  for  civilians. 

As  to  the  lard,  proof  was  given  that  glycerine  (which  is 

in  great  demand  for  the  manufacture  of-  nitro- glycerine  for 

high  explosives)  is  readily  obtainable  from  lard.  Although 

this  use  is  possible,  there  was  no  evidence  before  me  that 

any  lard  had  been  so  used  in  Germany ;  and  I  am  of 

opinion  that  the  lard  comprised  ought  to  be  treated  upon 

the  footing  of  foodstuffs  only.  It  is  largely  used  in 

German  armv  rations. 

€/ 
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As  to  the  fat -backs  (of  which  large  quantities  were 
shipped),  there  was  also  proof  that  they  could  be  used  for 
the  production  of  glycerine — Mr.  Perkin  in  his  affidavit  in 
answer  to  that  of  Mr.  George  Stubbs,  of  the  British 
hi.  2  A 
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Goyernment  Laboratory  (which  dealt  with  lard  and  fat- 
backs  as  materials  out  of  which  glycerine  was  producible), 
confines  his  observations  to  lard;  and  passes  by  entirely 
what  had  been  deposed  as  to  fat-backs.  In  fact,  no 
evidence  as  against  that  of  Mr.  Stubbs  was  offered  for  the 
shippers  of  fat-backs.  Mr.  Nuttall,  a  deponent  for  one  of 
them,  Sulzberger  &  Sons  Co.,  says  the  fat-backs  shipped 
by  them  were  not  in  a  condition  which  was  suitable  for 
eating;  but  he  may  have  meant  only  that  they  required 
further  treatment  before  they  become  edible. 

There  was  no  market  for  these  fat-backs  in  Denmark. 
The  Procurator- General  deposed  as  a  result  of  inquiries 
that  the  Germans  were  very  anxious  to  obtain  fat- backs 
merely  for  the  glycerine  they  contain.  In  these 
circumstances  it  is  not  by  any  means  clear  that  fat-backs 
should  be  regarded  merely  as  foodstuffs  in  these  cases, 
and,  in  the  absence  of  evidence  to  the  contrary,  it  is  fair 
to  treat  them  as  materials  which  might  either  be  required 
as  food,  or  for  the  production  of  glycerine. 

The  convenience  of  Copenhagen  for  transporting  goods 
to  Germany  need  hardly  be  mentioned.  It  is  in  evidence 
that  the  chief  trade  between  Copenhagen  and  Germany 
since  the  war  was  through  Lubeck,  Stettin,  and  Hamburg. 
The  sea-borne  trade  of  Lubeck  has  increased  very  largely 
since  the  war.  It  was  also  sworn  in  evidence  that 
Lubeck  was  a  German  naval  base.  Stettin  is  a  garrison 
town,  and  is  the  headquarters  of  army  corps.  It  has  also 
shipbuilding  yards  where  warships  are  constructed  and 
repaired.  It  is  Berlin's  nearest  seaport.  It  will  be 
remembered  that  one  of  the  big  shipping  companies  asked 
a  Danish  firm  to  become  nominal  consignees  for  goods 
destined  for  Stettin.  Hamburg  and  Altona  had  ceased  to 
be  the  commercial  ports  dealing  with  commerce  coming 
through  the  North  Sea.  They  were  headquarters  of 
various  regiments,  Copenhagen  is  also  a  convenient  port 


Steamship  “  Kim.” 


355 


for  communication  with  the  German  naval  arsenal  and 
fortress  of  Kiel  and  its  canal,  and  for  all  places  reached 
through  the  canal. 

These  ports  may  properly  be  regarded,  in  my  opinion, 
as  bases  of  supply  for  the  enemy,  and  the  cargoes  destined 
for  these  might  on  that  short  ground  be  condemned  as 
prize.  But  I  prefer,  especially  as  no  particular  cargo  can 
definitely  be  said  to  be  going  to  a  particular  port,  to  deal 
with  the  cases  upon  broader  grounds. 

Before  stating  the  inferences  and  conclusions  of  fact,  it 
will  be  convenient  to  investigate  and  ascertain  the  legal 
principles  which  are  to  be  applied  according  to 
international  law,  in  view  of  the  state  of  things  as  they 
were  in  the  year  1914. 

While  the  guiding  principles  of  the  law  must  be 
followed,  it  is  a  truism  to  say  that  international  law,  in 
order  to  be  adequate,  as  well  as  just,  must  have  regard  to 
the  circumstances  of  the  times,  including  “  the 
circumstances  arising  out  of  the  particular  situation  of 
the  war,  or  the  condition  of  the  parties  engaged  in  it  ” 
(vide  the  Jonge  Margaretha*) . 

Two  important  doctrines  familiar  to  international  law 
come  prominently  forward  for  consideration ;  the  one  is 
embodied  in  the  rule  as  to  “  continuous  voyage,”  or 
“  continuous  transportation  ”  ;  the  other  relates  to  the 
ultimate  hostile  destination  of  conditional  and  absolute 
contraband  respectively. 

The  doctrine  of  “  continuous  voyage  ”  was  first  applied 
by  the  English  Prize  Courts  to  unlawful  trading.  There 
is  no  reported  case  in  our  Courts  where  the  doctrine  is 
applied  in  terms  to  the  carriage  of  contraband.  But  it 
was  so  applied  and  extended  by  the  United  States  Courts 
against  this  country  in  the  time  of  the  American  Civil 

*  (1799),  1  Oh.  Rob.  189;  1  E.P.C.  100;  and  Chancellor  Kent’s 

Commentaries,  Vol.  I.,  p.  139. 
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War;  and  its  application  was  acceded  to  by  the  British 
Government  of  the  day ;  and  was,  moreover,  acted  upon  by 
the  International  Commission  which  sat  under  the  Treaty 
between  this  country  and  America,  made  at  Washington 
on  May  8,  1871,  when  the  Commission,  composed  of  an 
Italian,  an  American,  and  a  British  Delegate,  unanimously 
disallowed  the  claims  in  the  Pcterhoff  *  which  was  the 
leading  case  upon  the  subject  of  continuous  transportation 
in  relation  to  contraband  goods.  (The  other  well-known 
American  cases,  e.g.,  the  Stephen  Hart,  y  the  Bermuda, i 
and  the  Springbok, §  considered  and  applied  the  doctrine 
in  relation  to  attempted  breaches  of  the  blockade.) 

I  am  not  going  through  the  history  of  it,  but  the 
doctrine  was  asserted  by  Lord  Salisbury  at  the  time  of 
the  South  African  War  with  reference  to  German  vessels 
carrying  goods  to  Delagoa  Bay,  and  as  he  was  dealing 
with  Germany,  he  fortified  himself  by  referring  to  the 
view  of  Bluntschli,  as  the  true  view,  as  follows  : 

If  the  ships  or  goods  are  sent  to  the  destination  of  a 
neutral  port  only  the  better  to  come  to  the  aid  of  the  enemy, 
there  will  be  contraband  of  war,  and  confiscation  will  be 
justified. 

It  is  essential  to  appreciate  that  the  foundation  of  the 
law  of  contraband,  and  the  reason  for  the  doctrine  of 
continuous  voyage  which  has  been  grafted  into  it,  is  the 
right  of  a  belligerent  to  prevent  certain  goods  from 
reaching  the  country  of  the  enemy  for  his  military  use. 

Neutral  traders,  in  their  own  interests,  set  limits  to 
the  exercise  of  this  right  as  far  as  they  can.  These 
conflicting  interests  of  neutrals  and  belligerents  are  the 
causes  of  the  contests  which  have  taken  place  upon  the 
subject  of  contraband  and  continuous  voyages. 


*  (1866),  5  Wallace  28. 

X  (1865),  3  Wallace  514, 


t  (1863),  Blatchford,  P.C.  387. 
§  (1866).  5  Wallace  1. 
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A  compromise  was  attempted  by  the  London 
Conference  in  the  unratified  Declaration  of  London.  The 
doctrine  of  continuous  voyage  or  continuous  trans¬ 
portation  was  conceded  to  the  full  by  the  conference  in 
the  case  of  absolute  contraband,  and  it  was  expressly 
declared  that 

...  It  is  immaterial  whether  the  carriage  of  the  goods 
is  direct  or  entails  transhipment  or  a  subsequent  transport 
by  land. 
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As  to  conditional  contraband,  the  attempted 
compromise  was  that  the  doctrine  was  excluded  in  the 
case  of  conditional  contraband,  except  where  the  enemy 
country  had  no  seaboard.  As  is  usual  in  compromises, 
there  seems  to  be  an  absence  of  logical  reason  for  the 
exclusion. 

If  it  is  right  that  a  belligerent  should  be  permitted 
to  capture  absolute  contraband  proceeding  by  various 
voyages  or  transport  with  an  ultimate  destination  for  the 

y 

enemy  territory,  why  should  he  not  be  allowed  to  capture 
goods  which,  though  not  absolutely  contraband,  become 
contraband  by  reason  of  a  further  destination  to  the 
enemy  Government  or  its  armed  forces  ?  And  with  the 
facilities  of  transportation  by  sea  and  by  land  which  mow 
exist,  the  right  of  a  belligerent  to  capture  conditional 
contraband  would  be  of  a  very  shadowy  value  if  a  mere 
consignment  to  a  neutral  port  were  sufficient  to  protect 
the  goods.  It  appears  also  to  be  obvious  that  in  these 
days  of  easy  transit,  if  the  doctrine  of  continuous  voyage 
or  continuous  transportation  is  to  hold  at  all,  it  must 
cover  not  only  voyages  from  port  to  port  at  sea,  but  also 
transport  by  land  until  the  real,  as  distinguished  from 
the  merely  ostensible,  destination  of  the  goods  is  reached. 

In  connection  with  this  subject,  note  may  be  taken  of 
the  communication  of  January  20,  1915,  from  Mr.  Bryan, 
as  Secretary  of  State  for  the  United  States  Government, 
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to  Mr.  Stone,  of  the  Foreign  Relations  Committee  of  the 
Senate.*  It  is,  indeed,  a  State  document.  In  it  the 
Secretary  of  State,  dealing  with  absolute  and  conditional 
contraband,  puts  on  record  the  following  as  the  views 
of  the  United  States  Government : 

The  rights  and  interests  of  belligerents  and  neutrals 
are  opposed  in  respect  to  contraband  articles  and 
trade.  .  .  .  The  record  of  the  United  States  in  the  past 
is  not  free  from  criticism.  When  neutral,  this  Govern¬ 
ment  has  stood  for  a  restricted  list  of  absolute  and 
conditional  contraband.  As  a  belligerent,  we  have  con¬ 
tended  for  a  liberal  list,  according  to  our  conception  of 
the  necessities  of  the  case. 

The  United  States  has  made  earnest  representations  to 
Great  Britain  in  regard  to  the  seizure  and  detention  of  all 
American  ships  or  cargoes  bona  fide  destined  to  neutral 
ports.  ...  It  will  be  recalled,  however,  that  American 
Courts  have  established  various  rules  bearing  on  these 
matters.  The  rule  of  “  continuous  voyage  ”  has  been  not 
only  asserted  by  American  tribunals,  but  extended  by 
them.  They  have  exercised  the  right  to  determine  from 
the  circumstances  whether  the  ostensible  was  'the  real 
destination.  They  have  held  that  the  shipment  of  articles 
of  contraband  to  a  neutral  port  “  to  order,” 


this  was,  of  course,  before  the  Order  in  Council  of 
October  29 — 

from  which,  as  a  matter  of  fact,  cargoes  had  been  tran¬ 
shipped  to  the  enemy,  is  corroborative  evidence  that  the 
cargo  is  really  destined  to  the  enemy  instead  of  to  the 
neutral  port  of  delivery.  It  is  thus  seen  that  some  of  the 
doctrines  which  appear  to  bear  harshly  upon  neutrals  at 
the  present  time  are  analogous  to,  or  outgrowths  from, 
policies  adopted  by  the  United  States  when  it  was  a  belli¬ 
gerent.  The  Government,  therefore,  cannot  consistently 
protest  against  the  application  of  rules  which  it  has  followed 
in  the  past,  unless  they  have  not  been  practised  as  hereto¬ 
fore.  .  .  .  The  fact  that  the  commerce  of  the  United 
States  is  interrupted  by  Great  Britain  is  consequent  upon 


*  The  text  is  published  in  the  American  Journal  of  IniernoAional  Law, 
April,  1915  (Vol.  9,  p.  444). 
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the  superiority  of  her  Navy  on  the  high  seas.  History 
shows  that  whenever  a  country  has  possessed  the  superiority 
our  trade  has  been  interrupted,  and  that  few  articles 
essential  to  the  prosecution  of  the  war  have  been  allowed 
to  reach  its  enemy  from  this  country. 

It  is  not  necessary  to  dilate  further  upon  the  history 

of  the  doctrine  in  question. 

• 

I  have  no  hesitation  in  pronouncing  that,  in  my  view, 
the  doctrine  of  continuous  voyage,  or  transportation, 
both  in  relation  to  carriage  by  sea,  and  to  carriage  by 
over  land,  had  become  part  of  the  law  of  nations  at  the 
commencement  of  the  present  war,  in  accordance  with 
the  principles  of  recognized  legal  decisions,  and  with  the 

view  of  the  great  body  of  modern  jurists,  and  also  with 

» 

the  practice  of  nations  in  recent  maritime  warfare. 

The  result  is  that  the  Court  is  not  restricted  in  its 
vision  to  the  primary  consignments  of  the  goods  in  these 
cases  to  the  neutral  port  of  Copenhagen;  but  is  entitled 
and  bound  to  take  a  more  extended  outlook  in  order  to 
ascertain  whether  this  neutral  destination  was  merely 
ostensible,  and,  if  so,  what  the  real  ultimate  destination 
was. 

As  to  the  real  destination  of  a  cargo,  one  of  the  chief 
tests  is  whether  it  was  consigned  to  the  neutral  port  to 
be  there  delivered,  for  the  purpose  of  being  imported  into 
the  common  stock  of  the  country.  This  test  was  applied 
over  a  century  ago  by  Sir  William  Grant  in  the  Court 
of  Appeal  in  Prize  Cases,  in  the  case  of  the  William  * 
It  was  adopted  by  the  United  States  Supreme  Court  in 
the  unanimous  judgment  in  the  Bermuda where  Chief 
Justice  Chase  in  delivering  the  judgment  said  : 

.  .  .  neutrals  may  convey  in  neutral  ships,  from  one 
neutral  port  to  another,  any  goods,  whether  contraband 
of  war  or  not,  if  intended  for  actual  delivery  at  the  port 
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*  (1806),  5  Ch.  Rob.  385 ;  1  E.P.C.  505. 
t  (1865),  3  Wallace  514,  at  p.  551. 
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of  destination,  and  to  become  part  of  the  common  stock  of 
the  country  or  of  the  port. 

Another  circumstance  which  has  been  regarded  as 
important  in  determining  the  question  of  real  or  ostensible 
destination  at  the  neutral  port  was  the  consignment  “  to 
order  or  assigns  ”  without  naming  any  consignee. 

In  the  celebrated  case  of  the  Springbok*  the  Supreme 
Court  of  the  United  States  acted  upon  inferences  as  to 
destination  (in  the  case  of  blockade)  on  this  very  ground. 
The  part  of  the  judgment  dealing  with  the  matter  is  as 
follows  : 

That  some  other  destination  than  Nassau  was  intended 
may  be  inferred,  from  the  fact  that  the  consignment, 
shown  by  the  bills  of  lading  and  the  manifest,  was  to  order 
or  assigns.  Under  the  circumstances  of  this  trade,  already 
mentioned,  such  a  consignment  must  be  taken  as  a 
negation  that  any  sale  had  been  made  to  anyone  at  Nassau. 
It  must  also  be  taken  as  a  negation  that  any  such  sale  was 
intended  to  be  made  there ;  for  had  such  sale  been 
intended,  it  is  most  likely  that  the  goods  would  have  been 
consigned  for  that  purpose  to  some  established  house 
named  in  the  bills  of  lading. 

The  same  circumstance  was  also  similarly  dealt  with 
in  the  Bermuda,  f  and  in  the  Peterhoff.% 

I  am  not  unmindful  of  the  argument  that  consignment 
u  to  order  ??  is  common  in  these  days.  But  a  similar 
argument  was  used  in  the  Springbok  case,  supported  by  the 
testimony  of  some  of  the  principal  brokers  in  London  to 
the  effect  that  a  consignment  “  to  order  or  assigns  ”  was 
the  usual  and  regular  form  of  consignment  to  an  agent 
for  sale  at  such  a  port  as  Nassau.  The  British 
Government  was  petitioned  to  intervene  for  the  shippers ; 
but  upon  this  point  the  British  Foreign  Office  said  : 

No  doubt  the  form  is  usual  in  time  of  peace,  but  .  .  . 
a  practice  which  may  be  perfectly  regular  in  time  of  peace 

*  (1866),  5  Wallace  1.  t  (1865),  3  Wallace  514. 

X  (1863),  Blatchford,  P.C.  463.  at  p.  541.  See  also  the  Springbok  (1866), 
5  Wallace,  1,  at  p.  25. 
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under  the  municipal  regulation  of  a  particular  State,  will 
not  always  satisfy  the  laws  of  nations  in  time  of  war,  more 
particularly  when  the  voyage  might  expose  the  ship  to  the 
visit  of  belligerent  cruisers. 

and  added  : 

Having  regard  to  the  very  doubtful  character  of  all  trade 
ostensibly  carried  on  at  Nassau  during  the  war  in  the  United 
States,  and  to  many  other  circumstances  of  suspicion  before 
the  Court,  Her  Majesty’s  Government  are  not  disposed  to 
consider  the  argument  of  the  Court  upon  this  point  as 
otherwise  than  tenable.* 
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The  argument,  still  remains  good,  that  if  shippers 
after  the  outbreak  of  war  consign  goods  of  the  nature  of 
contraband  to  their  own  order  without  naming  a 
consignee,  it  may  be  a  circumstance  of  suspicion  in 
considering  the  question  whether  the  goods  were  really 
intended  for  the  neutral  destination,  and  to  become  part 
of  the  common  stock  of  the  neutral  country,  or  whether 
they  had  another  ultimate  destination. 

Of  course,  it  is  not  conclusive.  The  suspicion  arising 
from  this  form  of  consignment  during  war  might  be 
dispelled  by  evidence  produced  by  the  shippers.  It  may 
be  here  observed  that  some  point  was  made  that  in  many 
of  the  consignments  the  bills  of  lading  were  not  made  out 
“  to  order  ”  simpliciter ,  but  to  branches  or  agents  of  the 
shippers.  That  circumstance  does  not,  in  my  opinion, 
make  any  material  difference. 

Other  matters  relating  to  destination  will  be  discussed 
upon  the  second  branch  of  the  case,  viz.,  whether  the 
goods  were  destined  for  Government  or  military  use. 
Wherever  destination  comes  in  question,  certainty  as  to 
it  is  seldom  possible  in  such  cases  as  these;  “highly 
probable  destination  ”  is  enough  in  the’  absence  of 


*  See  Pari.  Papers.  South  Africa,  1900,  No.  1. 
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satisfactory  evidence  for  the  shippers  (see  per  Lord 
Stowell  in  the  Jonge  Margaretha  *). 

Upon  this  branch  of  the  case,  for  reasons  which  have 
been  given  when  dealing  with  the  consignments  generally, 
and  when  stating  the  circumstances  with  respect  to  each 
claim,  I  have  no  hesitation  in  stating  my  conclusion  that 
the  cargoes  (other  than  the  small  portions  acquired  by 
persons  in  Scandinavia  whose  claims  are  allowed)  were 
not  destined  for  consumption  or  use  in  Denmark  or 
intended  to  be  incorporated  into  the  general  stock  of 
that  country  by  sale  or  otherwise;  that  Copenhagen  was 
not  the  real  bona  fide  place  of  delivery;  but  that  the 
cargoes  were  on  their  way  at  the  time  of  capture  to 
German  territorv  as  their  actual  and  real  destination. 

The  second  branch  of  the  case  raises  the  question 
whether  the  goods  which  I  have  decided  were  on  their 
way  to  German  territory  were  destined  further  for  the 
use  of  the  German  Government  or  departments  or  for 
military  use  by  the  troops,  or  other  persons  actually 
engaged  in  warlike  operations;  or  should  be  presumed 
to  be  so  destined  in  the  circumstances. 

As  a  preliminary,  it  becomes  necessary  to  consider  the 
two  Orders  in  Council  of  August  20  and  October  29,  1914. 

It  was  contended  for  the  claimants  that  before  the 
seizure  of  the  cargoes  on  the  first  three  vessels,  and  while 
they  were  still  on  their  respective  voyages,  the  Order  in 
Council  of  August  20  (even  if  it  was  binding  on  the  Court) 
had  been  rendered  inoperative  by  the  repeal  contained  in 
the  Order  of  October  29. 

It  was  further  contended  that  the  two  Orders  in 
Council  purporting  to  give  effect  with  certain  additions 
and  modifications  to  the  unratified  “  Declaration  of 
London  ”  had  no  binding  effect  upon  this  Court,  and 
ought  to  be  disregarded. 


*  (1799),  1  Ch.  Rob.  189,  at  p.  193 ;  1  E.P.C.  100,  at  p.  103. 


Steamship  “  Kim.” 


363 


As  to  the  first  of  these  two  contentions,  no  doubt  if 
the  first  Order  had  affected  the  substantive  rights  of  the 
neutral,  e.g.,  if  it  had  declared  an  article  as  absolute 
contraband,  which  by  the  repealing  Order  had  been 
removed  from  the  list  of  contraband  before  capture,  it 
could  not  be  said  that  the  Order  had  remained  operative 
so  as  to  justify  the  seizure  of  the  article.  But  in  reality 
the  only  change  (material  to  these  cases)  which  the  Order 
purported  to  make  was  in  the  nature  of  alteration  of 
practice  as  to  evidence,  viz.,  by  adding  certain 
presumptions  to  those  contained  in  Article  34  of  the 
Declaration  of  London ;  and  all  these  presumptions, 
whether  set  up  in  the  interest  of  the  captor  or  against 
him,  are  rebuttable  (see  M.  Renault’s  Report  on  the 
Declaration*).  The  Order  had  proclaimed  to  the  neutral 
owners  of  the  cargoes  before  the  voyages  commenced,  how 
in  practice  as  matter  of  evidence  and  proof  cargoes  seized 
would  be  dealt  with,  and  it  might  fairly  be  argued  that 
they  could  not  complain  if  their  cases  were  treated  in 
accordance  with  the  Order.  But  it  is  not  necessary  for 
me  to  pronounce  any  decision  upon  the  point.  I  will, 
for  the  purpose  of  this  case,  assume  that  the  Order  of 
August  20  had  ceased  to  have  any  effect  upon  the 
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promulgation  of  the  subsequent  Order.  The  result  is  that 
cases  relating  to  the  Alfred  Nobel ,  Bjornstjerne  Bjornson , 
and  the  Fridland  must  be  decided  in  accordance  with  the 
rules  of  international  law. 

But  the  Order  of  October  29  applies  to  all  the  cargoes 
on  the  Kim. 

As  to  the  contention  that  the  Order  is  not  binding  on 
this  Court,  I  expressed  my  views  on  the  general  question 
of  the  binding  character  of  Orders  in  Council  upon  the 
Prize  Court  in  the  case  of  the  Zamora,  f  I  do  not  wish 


*  Manual  of  Emergency  Legislation,  p.  487. 
t  Reported  in  a  later  Volume  of  this  work. 
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to  detract  anything  from  what  I  then  said ;  nor  do  I  deem 
it  necessary  at  present  to  add  anything  as  to  the  general 
principles.  But  as  to  this  Order,  so  far  as  it  affects 
questions  arising  in  these  proceedings,  it  is  right  to  point 
out  that  no  provision  in  it  can  possibly  be  said  to  be  in 
violation  of  any  rule  or  principle  of  international  law. 
It  is  true  that  in  a  matter  of  real  substance  it  alters  the 
proposed  compromise  incorporated  in  Article  35  of  the 
Declaration  of  London,  whereby,  if  the  Declaration  had 
been  ratified,  the  doctrine  of  continuous  voyage  would 
have  been  excluded  for  conditional  contraband. 

The  provision  in  Article  35  was  described  by  Sir 
Robert  Finlay  (counsel  for  several  of  the  claimants)  as 


...  an  innovation  in  international  law  as  hitherto 
recognized  in  the  United  States  and  by  Great  Britain  and 
other  States,  introducing  an  innovation  of  the  first 
importance  by  excluding  the  doctrine  of  continuous  voyage 
in  the  case  of  conditional  contraband. 


Wliat  the  Order  in  Council  did,  therefore,  was  to 
prevent  the  innovation.  In  this  regard  it  therefore 
proceeded  not  in  violation  of,  but  upon  the  basis  of,  the 
existing  international  law  upon  the  subject. 

It  may  be  well  to  note,  and  to  record,  that  at  the 
London  Conference  which  produced  the  Declaration  all 
the  Allied  Powers  engaged  in  this  war  and  also  the 
United  States  had  been  in  favour  of  continuing  to  apply 
the  doctrine  of  continuous  voyage  or  continuous  trans¬ 
portation  to  conditional  as  well  as  to  absolute  contraband, 
a  doctrine  which,  as  we  have  seen,  was  nurtured  and 
specially  favoured  bv  the  courts  of  the  United  States. 

As  to  the  modifications  regarding  presumptions  and 
onus  of  proof,  as,  for  instance,  where  goods  are  consigned 
“  to  order  without  naming  a  consignee,  these  are 
matters  really  affecting  rules  of  evidence  and  methods  of 

c.  o 

proof  in  this  Court,  and  I  fail  to  see  how  it  is  possible 
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to  contend  that  they  are  violations  of  any  rule  of 
international  law. 

The  effect  of  the  Order  in  Council  is  that,  in  addition 
to  the  presumptions  laid  down  in  Article  34  of  the 
Declaration  of  London,  a  presumption  of  enemy 
destination,  as  defined  by  Article  33,  shall  be  presumed 
to  exist  if  the  goods  are  consigned  to  or  for  an  agent  of 
the  enemy  State,  or  to  a  person  in  the  enemy  territory, 
or  if  they  are  consigned  “  to  order, ”  or  if  the  ship’s 
papers  do  not  show  who  the  consignee  is;  but  in  the 
latter  cases  the  owners  may,  if  they  are  able,  prove  that 
the  destination  is  innocent. 

All  the  goods  claimed  by  the  shippers  on  the  Kim 
were  consigned  to  their  own  order,  or  to  the  order  of 
their  agents  (which  is  the  same  thing),  and  not  to  any 
independent  consignee;  and  they  have  all  entirely  failed 
to  discharge  the  onus  which  lies  upon  them  to  prove  that 
their  destination  was  innocent. 

There  was  some  suggestion  that  liability  to  capture 
in  the  Declaration  of  London  and  Order  in  Council  did 
not  mean  liability  to  confiscation  or  condemnation.  On 
reference  to  the  various  provisions  as  to  absolute  and 
conditional  contraband,  it  is  clear  that  it  is  used  in  that 
sense. 

I  am  of  opinion  that  under  the  Order  in  Council  the 
goods  claimed  by  all  the  shippers  on  the  Kim  were 
confiscable  as  lawful  prize. 

I  now  proceed  to  consider  the  confiscability  of  the 
cargoes  on  all  the  four  vessels,  apart  entirely  from  the 
operation  of  the  Order  in  Council  upon  the  Kim  cargoes. 

Having  decided  that  the  cargoes,  though  ostensibly 
destined  for  Copenhagen,  were  in  reality  destined  for 
Germany,  the  question  remains  whether  their  real 
ultimate  destination  was  for  the  use  of  the  German 
Government  or  its  naval  or  military  forces. 
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If  the  goods  were  destined  for  Germany,  what  are 
the  facts  and  the  law  bearing  upon  the  question  whether 
they  had  the  further  hostile  destination  for  the  German 
Government  for  military  use  ? 

In  the  first  place,  as  has  already  been  pointed  out, 
they  were  goods  adapted  for  such  use ;  and  further,  in 
part,  adapted  for  immediate  warlike  purposes  in  the 
sense  that  some  of  them  could  be  employed  for  the 
production  of  explosives.  They  were  destined,  too,  for 
some  of  the  nearest  German  ports  like  Hamburg,  Liibeck, 
and  Stettin,  where  some  of  the  forces  were  quartered, 
and  whose  connections  with  the  operations  of  w^ar  have 
been  stated.  It  is  by  no  means  necessary  that  the  Court 
should  be  able  to  fix  the  exact  port  (see  the  Dolphin  * 
the  Pearl, f  and  the  Peterhoffi) . 

Regard  must  also  be  had  to  the  state  of  things  in 
Germany  during  this  war  in  relation  to  the  military 
forces,  and  to  the  civil  population ;  and  to  the  method 
described  in  evidence  which  was  adopted  by  the 
Government  in  order  to  procure  supplies  for  the  forces. 

The  general  situation  was  described  by  the  British 
Foreign  Secretary  in  his  Note  to  the  American 
Government  on  February  10,  1915,  as  follows  : 


The  reason  for  drawing  a  distinction  between  foodstuffs 
intended  for  the  civil  population  and  those  for  the  armed 
forces  or  Enemy  Government  disappears  when  the  distinc¬ 
tion  between  the  civil  population  and  the  armed  forces 
itself  disappears.  In  any  country  in  which  there  exists  such 
a  tremendous  organization  for  war  as  now  obtains  in 
Germany,  there  is  no  clear  division  between  those  whom  the 
Government  is  responsible  for  feeding  and  those  whom  it 
is  not.  Experience  shows  that  the  power  to  requisition 
will  be  used  to  the  fullest  extent  in  order  to  make  sure  that 
the  wants  of  the  military  are  supplied,  and,  however  much 
goods  may  be  imported  for  civil  use,  it  is  by  the  military 


*  (1863).  7  Fed.  Cas.  868.  t  19  Fed.  Cas.  54;  5  Wallace  574. 

t  (1866),  5  Wallace  28,  at  p.  59. 


Steamship  “  Kim.’’ 


367 


that  they  will  be  consumed  if  military  exigencies  require 
it,  especially  now  that  the  German  Government  have  taken 
control  of  all  the  foodstuffs  in  the  country. 

I  am  not  saying  that  the  last  sentence  is  applicable  to 
the  circumstances  of  this  case. 

In  the  peculiar  circumstances  of  the  present  struggle, 
where  the  forces  of  the  enemy  comprise  so  large  a  propor¬ 
tion  of  the  population,  and  where  there  is  so  little  evidence 
of  shipments  on  private  as  distinguished  from  Government 
account,  it  is  most  reasonable  that  the  burden  of  proof 
should  rest  upon  claimants. 
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It  was  given  in  evidence  that  about  10  millions  of  men 
were  either  serving  in  the  German  army,  or  dependent 
upon  or  under  the  control  of  the  Military  Authorities  of 
the  German  Government,  out  of  a  population  of  between 
65  and  70  millions  of  men,  women,  and  children.  Of  the 
food  required  for  the  population,  it  would  not  be 
extravagant  to  estimate  that  at  least  one-fourth  would 
be  consumed  by  these  10  million  adults. 

Apart  altogether  from  the  special  adaptability  of  these 
cargoes  for  ,the  armed  forces,  and  the  highly  probable 
inference  that  thev  were  destined  for.  the  forces,  even 
assuming  that  they  were  indiscriminately  distributed 
between  the  military  and  civilian  population,  a  very 
large  proportion  would  necessarily  be  used  by  the  military 
forces. 

So  much  as  to  the  probable  ultimate  destination  in 
fact  of  the  cargoes.  Now  as  to  the  question  of  the  proof 
of  intention  on  the  part  of  the  shippers  of  the  cargoes. 

It  was  argued  that  the  Crown  as  captors  ought  to 
show  that  there  was  an  original  intention  by  the  shippers 
to  supply  the  goods  to  the  enemy  Government  or  the 
armed  forces  at  the  inception  of  the  voyage  as  one 
complete  commercial  transaction,  evidenced  by  a  contract 
of  sale  or  something  equivalent  to  it. 
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It  is  obvious  from  a  consideration  of  the  whole  scheme 
of  conduct  of  the  shippers  that  if  they  had  expressly 
arranged  to  consign  the  cargoes  to  the  German  Govern¬ 
ment  for  the  armed  forces,  this  would  have  been  done 
in  such  a  way  as  to  make  it  as  difficult  as  possible  for 
belligerents  to  detect  it.  If  the  captors  had  to  prove 
such  an  arrangement  affirmatively  and  absolutely,  in 
•order  to  justify  capture  and  condemnation,  the  rights  of 
belligerents  to  stop  articles  of  conditional  contraband 
from  reaching  the  hostile  destination  would  become 
nugatory. 

It  is  not  a  crime  to  despatch  contraband  to  belligerents. 
It  can  be  quite  legitimately  sent  subject  to  the  risk  of 
capture.  But  the  argument  proceeded  as  if  it  were 
essential  for  the  captors  to  prove  the  intention  as  strictly 
as  would  be  necessary  in  a  criminal  trial ;  and  as  if  all 
the  shippers  need  do  was  to  be  silent,  to  offer  no 
explanation,  and  to  adopt  the  attitude  towards  the 
Crown,  “  Prove  our  hostile  intention  if  you  can.” 

In  the  first  place,  it  may  be  observed  that  it  is  not 
necessary  that  an  intention  at  the  commencement  of  the 
voyage  should  be  established  by  the  captors  either 
absolutely  or  by  inference.  In  the  Bermuda  the  Chief 
Justice  of  the  Supreme  Court  of  the  United  States,  in 
referring  to  the  decision  of  Sir  William  Grant  in  the 
William  *  said  : 

If  there  be  an  intention,  either  formed  at  the  time  of 
the  original  shipment,  or  afterwards,  to  send  the  goods 
forward  to  an  unlawful  destination,  the  continuity  of  the 
voyage  will  not  be  broken,  as  to  the  cargo,  by  any  trans¬ 
actions  at  the  intermediate  port.f 

It  is,  no  doubt,  incumbent  upon  the  captors  in  the 
first  instance  to  prove  facts  from  which  a  reasonable 


*  (1806),  5  Ch.  Rob.  385;  1  E.P.C.  505.  t  (1865).  3  Wallace  514,  at  p.  554. 


Steamship  “  Kim.” 


369 


inference  of  hostile  destination  can  be  drawn,  subject 
to  rebuttal  by  the  claimants. 

Lord  Granville  as  Foreign  Secretary  in  1885  in  a  Note 
to  M.  Waddington  (the  French  Ambassador),*  which 
had  reference  to  the  question  of  rice  being  declared 
contraband  by  the  French  Government  in  relation  to 
China,  said  : 

There  must  be  circumstances  relative  to  any  particular 
cargo,  or  its  destination,  to  displace  the  presumption  that 
articles  of  food  are  intended  for  the  ordinary  use  of  life,  and 
to  show,  prima  facie  at  all  events,  that  they  are  destined 
for  military  use,  before  they  could  be  treated  as  contraband. 

And  Lord  Lansdowne,  as  Foreign  Secretary  in  1904,  in 
a  Note  to  the  British  Ambassador  at  St.  Petersburg,  f 
stated  the  British  view  thus  : 

The  true  test  appears  to  be  whether  there  are  circum¬ 
stances  relating  to  any  particular  cargo  to  show  that  it  is 
destined  for  military  or  naval  use. 

These  statements,  so  qualified,  it  will  be  noted,  were 
made  when  this  country  was  making  representations 
against  the  action  of  foreign  Governments  concerning 
conditional  contraband.  Therefore,  they  were  put  as 
high,  I  assume,  as  it  was  thought  they  properly  could  be 
put. 

So  far  as  it  is  necessary  to  establish  intention  on  the 
part  of  the  shippers,  it  appears  to  me  to  be  beyond 
question  that  it  can  be  shown  by  inferences  from 
surrounding  circumstances  relating  to  the  shipment  of 
and  dealings  with  the  goods. 

Cargoes  are  inanimate  things,  and  they  must  be  sent 
on  their  way  by  persons.  If  that  is  all  that  was  meant 
by  counsel  for  the  claimants,  when  thev  argued  that 
“  intention  ”  must  be  proved,  their  contention  may  be 

*  Pari.  Papers,  France,  No.  1,  1885. 
t  See  Pari.  Papers,  Russia,  No.  1, 1905, 
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conceded.  But  it  need  not  be  an  “  intention  ”  proved 
strictly  to  have  existed  at  the  beginning  of  the  voyage,  or 
as  an  obligation  under  a  definite  commercial  bargain. 

If  at  the  time  of  the  seizure  the  goods  were  in  fact  on 
their  way  to  the  enemy  Government  or  its  forces  as  their 
real  ultimate  destination,  by  the  action  of  the  shippers, 
whenever  their  project  was  conceived,  or,  however,  it  was 
to  be  carried  out ;  if,  in  truth,  it  is  reasonably  certain 
that  the  shippers  must  have  known  that  that  was  the  real 
ultimate  destination  of  the  goods  (apart,  of  course,  from 
any  genuine  sale  to  be  made  at  some  intermediate  place), 
the  belligerent  had  a  right  to  stop  the  goods  on  their  way 
and  to  seize  them  as  confiscable  goods. 

In  the  circumstances  of  these  cases,  especially  in  view 
of  the  opportunity  given  to  the  claimants,  who  possess  the 
best  and  fullest  knowledge  of  the  facts,  to  answer  the  cases 
made  against  them,  any  fair  tribunal  like  a  jury,  or  an 
arbitrator,  whose  duty  it  was  to  judge  facts,  not  only 
might,  but  almost  certainly  would,  come  to  the  conclusion 
that  at  the  time  of  the  seizure  the  goods  which  remained 
the  property  of  the  shippers  were,  if  not  as  to  the  whole, 
at  any  rate,  as  to  a  substantial  proportion  of  them,  at 
the  time  of  seizure  on  their  way  to  the  enemy  for  its 
hostile  uses.  The  facts  in  these  cases,  in  my  opinion, 
more  than  amply  satisfy  the  “  highly  probable' 
destination  ”  spoken  of  by  Lord  Stowell. 

Before  I  conclude  I  will  make  reference  to  an  opinion 
expressed  towards  the  end  of  last  year  by  a  body  of  men 
eminent  as  students  and  expositors  of  international  law 
in  America,  in  the  editorial  comment  in  the  American 
Journal  of  International  Laic,  to  which  my  attention  was 
called  by  the  Law  Officers.  Amongst  them  I  need  only 
name  Mr.  Chandler  Anderson,  Mr.  Robert  Lansing,  Mr. 
John  Bassett  Moore,  Mr.  Theodore  Woolsey,  and  Mr. 
James  Brown  Scott. 
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It  is  as  follows  : 

In  a  war  in  which  the  nation  is  in  arms,  where  every 
able-bodied  man  is  under  arms  and  is  performing  military 
duty,  and  where  the  non-combatant  population  is  organized 
so  as  to  support  the  soldiers  in  the  field,  it  seems  likely 
that  belligerents  will  be  inclined  to  consider  destination  to 
the  enemy  country  as  sufficient,  even  in  the  case  of 
conditional  contraband,  especially  if  the  Government  of  the 
enemy  possesses  and  exercises  the  right  of  confiscating  or 
appropriating  to  naval  or  military  uses  the  property  of  its 
citizens  or  subjects  of  service  to  the  armies  in  the  field. 
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I  cite  this,  not  of  course  as  any  authority,  but  as 
showing  how  these  eminent  American  jurists  acknowledge 
that  international  law  must  have  regard  to  the  actual 
circumstances  of  the  times. 

I  have  not  in  this  judgment  followed  the  course  thus 
indicated  by  them  as  a  likely  and  reasonable  one  in  the 
present  state  of  affairs.  I  have  preferred  to  proceed  on 
the  lines  of  the  old  recognized  authorities. 

I  wish  also  to  note  the  opinion  recently  expressed  by 
the  Hamburg  Prize  Court  in  the  case  of  the  Maria  * 
decided  in  April  last,  where  goods  consigned  from  the 
United  States  to  Irish  ports  were  laden  upon  a  Dutch 
vessel.  I  refer  to  it,  not  because  I  look  upon  it  as 
profitable  or  helpful  (on  the  contrary,  I  agree  with  Sir 
Robert  Finlay  that  it  should  rather  be  regarded  as  a 
u  shocking  example  ”),  but  because  it  is  not  uninteresting 
as  an  example  of  the  ease  with  which  a  Prize  Court  in 
Germany  hacks  its  way  through  bona  fide  commercial 
transactions  when  dealing  with  foodstuffs  carried  by 
neutral  vessels.  Be  it  remembered,  too,  that  the  Court 
was  dealing  with  wheat  which  was  shipped  from  America 
before  the  war,  and  which  had  also  before  the  war  been 
sold  in  the  ordinarv  course  of  business  to  well-known 


*  Hanseatische  Gerichtszeitung,  April  17,  1915;  Lloyd's  List,  July  1, 
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British  merchants,  R.  &  H.  Hall,  Ltd.  This  is  what  the 
Hamburg  Court  said  : 

There  is  no  means  of  ascertaining  with  the  least 
certainty  what  use  the  wheat  would  have  been  put  to  at 
the  arrival  of  the  vessel  in  Belfast,  and  whether  the  British 
Government  would  not  have  come  upon  the  scene  as 
purchaser,  even  at  a  very  high  price,  and  in  this  connection 
it  must  also  be  borne  in  mind  that  the  bills  of  lading  were 
made  out  to  order ,  which  greatly  facilitated  the  free 
disposal  of  the  cargo.  That  at  the  time  of  the  conclusion 
of  the  contract  concerning  the  acquisition  of  the  wheat  on 
the  part  of  Messrs.  R.  &  H.  Hall,  Ltd.,  the  possibility  of 
using  the  same  for  war  purposes  had,  perhaps,  not  been 
contemplated,  does  not  affect  the  question  what  actual 
use  would  have  been  made  of  the  cargo  of  wheat,  after  the 
outbreak  of  war,  in  October,  1914. 

0 

For  the  many  reasons  which  I  have  given  in  the  course 
of  this  judgment,  and  which  do  not  require  recapitulation, 
or  even  summary,  I  have  come  to  the  clear  conclusion 

i 

from  the  facts  proved,  and  the  reasonable,  and,  indeed, 
irresistible  inferences  from  them,  that  the  cargoes  claimed 
by  the  shippers  as  belonging  to  them  at  the  time  of  seizure 
were  not  on  their  way  to  Denmark  to  be  incorporated  into 
the  common  stock  of  that  country  by  consumption,  or 
bona  fide  sale,  or  otherwise ;  but,  on  the  contrary,  that 
they  were  on  their  way  not  only  to  German  territory,  but 
also  to  the  German  Government  and  their  forces  for  naval 
and  military  use  as  their  real  ultimate  destination.  To 
hold  the  contrary  would  be*  to  allow  one’s  eyes  to  be  filled 
by  the  dust  of  theories  and  technicalities,  and  to  be  blinded 
to  the  realities  of  the  case. 

Even  if  this  conclusion  were  only  accurate  as  to  a 
substantial  proportion  of  the  goods,  the  whole  would  be 
affected ;  because 

Contraband  articles  are  said  to  be  of  an  infectious 
nature,  and  they  contaminate  the  whole  cargo  belonging  to 
the  same  owners.  The  innocence  of  any  particular  article 
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is  not  usually  admitted  to  exempt  it  from  the  general 
confiscation.  ( Kent’s  Commentaries ,  12th  ed.,  by  Mr. 
Justice  Holmes,  p.  142.  See  to  the  same  effect  the 
Springbok *  and  the  Peterhoff.  f) 

The  Declaration  of  London  (Art.  42)  is  to  the  same 
effect ;  and  M.  Renault’s  report  on  it  is  : 

The  owner  of  the  contraband  is  punished  in  the  first 
place  by  the  condemnation  of  his  contraband  property;  and, 
in  the  second  by  that  of  the  goods,  even  if  innocent,  which 
he  may  possess  on  board  the  same  vessel.^ 
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It  only  remains,  to  conclude  these  long  and  troublesome 
cases,  to  state  the  results  as  applied  to  each  of  the  claims  : 

I  disallow  the  claims  of  Morris  &  Co.,  Armour  &  Co., 
Hammond  &  Co.  (with  Swift  &  Co.),  Sulzberger  & 
Sons  Co.,  Pay  &  Co.,  Brodr.  Levy,  Elwarth, 
Buch  &  Co.,  Hansen,  Pedersen,  Henriques  & 
Zoylner,  Korsor  Fabrik,  Dania  Fabrik,  Valeur, 
Baird,  and  Marcus  &  Co.,  and  pronounce  con¬ 
demnation  as  prize  of  the  goods  comprised  in  them 
or  of  their  proceeds,  if  sold. 

I  allow  the  claims  of  the  Cudahy  Packing  Co.,  the 
Provision  Import  Co.,  Christensen  and  Thogersen, 
Segelcke,  Frigast,  Bunchs  Fed.,  Loehr,  and 
Ullmann  &  Co.,  and  order  the  goods  comprised  in 
them  or  the  net  proceeds  thereof,  if  sold,  to  be 
released  to  the  respective  claimants. 


Mr.  Leslie  Scott  :  I  ask  leave  to  enter  an  appeal  in 
the  case  of  Messrs.  Morris  &  Co.  and  the  cases  of  the 
Danish  consignees  for  whom  I  appear,  whose  property  is 

*  (1863),  Blatchford,  P.C.  434,  at  p.  451.  t  (1866),  5  Wallace  28,  at  p.  59. 
X  Manual  of  Emergency  Legislation ,  p.  490. 
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condemned.  In  regard  to  the  Danish  consignees  whose 
claims  have  been  allowed,  I  desire  an  opportunity  of 
considering  the  question  of  claiming  compensation  for  the 
detention  of  their  goods. 

The  President  :  I  was  hoping  that  I  had  finished  with 
these  cases  for  ever,  except  the  cases  of  the  ships. 

The  Solicitor- General  :  As  far  as  the  ships  are 
concerned  I  think  those  of  my  learned  friends  who  are 
concerned  with  that  matter  are  Mr.  Leslie  Scott  and  Mr. 
Adair  Roche,  and  it  obviously  would  be  convenient  that 
that  matter  should  stand  over.  The  only  question  to  be 
determined  is  whether  it  should  stand  over  indefinitely  or 
to  a  date  to  be  appointed  now — I  am  quite  indifferent. 

The  President  :  Let  it  stand  over  indefinitely,  and  let 
it  be  reinstated  in  the  List  when  desired. 

Mr.  Maurice  Hill  :  With  regard  to  Sulzberger,  your 
Lordship  will  admit  the  appeal,  I  suppose  ?  I  do  not 
know  whether  the  Crown  wants  security  for  costs  of  the 
appeal  fixed;  if  so,  the  proper  time  would  be  to  ask  for 
it  now. 

The  Solicitor- General  :  I  ask  for  security. 

Mr.  Maurice  Hill  :  £250. 

The  President  :  No,  much  more  than  that.  The  case 
lasted  a  fortnight  here,  and  I  have  a  painful  recollection 
of  the  many  hundreds  of  pages  of  evidence  which  I  had  to 
read  through.  What  I  would  like  would  be  rather  to 
fix  a  sum  to  be  given  by  way  of  security  for  costs  to 
cover  all  the  appellants,  and  to  allocate  it  amongst  the 
respective  appellants  afterwards. 

The  Solicitor- General  :  There  would  be  no  objection 
to  that. 


1915 

Sept.  16. 

Steamships 

“Kim,*’ 

“  Alfred 
Nobel,” 

“  Bjorn- 
stjerne 
Bjornson,” 

“  Fridland.” 

Judgment. 
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Sept.  16. 

Steamships 
“  Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn- 
stjerne 
Bjornson,” 
“  Fridland.” 

Judgment. 


Mr.  Dawson  Miller  :  In  regard  to  Ullmann  &  Co., 
whose  claim  your  Lordship  has  allowed,  may  I  have  the 
same  opportunity  as  my  learned  friend,  Mr.  Leslie  Scott, 
to  consider  the  question  of  compensation  ? 

The  President  :  You  will  have  the  same  opportunity, 
if  opportunity  is  given. 

Mr.  Maurice  Hill  :  If  that  is  going  to  be  asked  for,  I 
think  I  must  ask  for  it  in  the  case  of  the  Cudahy  Company. 

The  Solicitor -General  :  I  ask  your  Lordship  to  admit 
an  appeal  in  the  case  of  Sulzberger,  Christensen  and 
Thogersen,  and  Cudahy — those  are  the  three  cases  with 
which  I  am  concerned. 

The  President  :  The  cases  where  I  have  released 
the  goods  ? 

The  Solicitor -General  :  Yes,  my  Lord. 

Mr.  Laing  :  I  ask  your  Lordship  on  behalf  of  Messrs. 
Armour  to  admit  an  appeal. 

Mr.  Lowenthal  :  In  the  case  of  Swift  &  Co.  and 
Hammond  &  Co.  I  take  the  same  course. 


Mr.  Leslie  Scott  :  In  regard  to  the  Crown’s 
application  for  security,  would  your  Lordship  give  some 
rather  considerable  interval  of  time  for  finding  it,  because 
it  will  take  some  time  to  communicate  with  the  different 
claimants  ? 

The  President  :  Yes,  and  I  will  extend  the  time  for 
appealing,  too.  There  will  be  no  difficulty  about  that. 

Mr.  Leslie  Scott  :  Then  if  the  Court  assents  to  that 
the  matter  can  be  arranged,  and  we  need  not  take  any 

definite  order. 

% 

The  Solicitor-General  :  No. 
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Steamships 
“  Km,” 
“Alfred 
Nobel,” 

“  Bjorn- 

STJERNE 

Bjornson,” 
“  Fridland.” 

Judgment. 


The  President  :  Everybody  is  allowed  to  appeal 
within  six  weeks  if  that  is  enough,  and  I  think  the  costs 
of  the  appeal  ought  to  be  secured  to  the  extent  of  T5,000 
allocated  between  the  various  appellants,  and  I  am 
prepared  to  make  the  allocation  in  due  course  unless 
you  agree  amongst  yourselves  to  pool  your  securities. 

Mr.  Dawson  Miller  :  Meanwhile  will  the  cargoes  or 
the  proceeds  be  released  ? 


The  President  :  With  regard  to  the  claims  for 
compensation,  I  had  no  idea  that  any  claims  were  going 
to  be  made  apart  from  what  was  said  at  the  trial.  Sir 
Robert  Finlay  at  the  close  of  his  address  said  something 
— very  little — about  compensation.  He  asked  for  the 
release  of  the  goods  with  such  compensation  as  the 
parties  were  entitled  to.  That  was  all  that  was  said,  I 
think,  by  anybody  on  the  question  of  compensation  except 
that  in  the  case  represented  by  Mr.  Pollock,  Mr.  Pollock 
said  definitely  that  he  did  not  ask  for  any  compensation 
in  this  case.  As  at  present  advised,  I  think  it  is  wholly 
improbable  that  I  should  give  anything  by  way  of 
compensation  or  damages  as  they  are  sometimes  called. 
The  question  is  whether  there  was  a  reasonable  cause 
for  seizure  at  the  time. 


Mr.  Leslie  Scott  :  I  am  told  that  I  have  not  made 
myself  clear.  My  application  was  for  the  subsequent 
detention,  as  distinct  from  the  original  seizure. 

The  President  :  If  the  original  seizure  was  right — 
if  there  was  reasonable  cause  for  making  the  seizure — 
then  it  became  necessary  to  detain  them,  subject  to  your 
having  the  goods  released  upon  giving  bail. 

Mr.  Leslie  Scott  :  I  do  not  ask  more  than  this,  that 
your  Lordship  should  give  me  liberty  to  apply  if  I  am 
so  advised. 


Steamship  “  Kim.” 


377 


The  President  :  I  give  yon  liberty  to  apply,  but  I  give 
you  no  encouragement  to  make  the  application. 

The  Solicitor- General  :  I  am  not  sure  that  I  ought 
not  to  have  asked  your  Lordship  in  the  three  cases  I 
mentioned  for  a  stay.  Your  Lordship  observed  in  the 
Ullmann  case  the  rubber  is  still  in  the  possession  of  the 
Crown.  There  are  disputable  matters  involved  in  your 
Lordship’s  decision,  and,  of  course,  it  would  be 
unfortunate  if  a  different  view  were  taken  elsewhere. 


1915 

Sept.  16. 


Steamships 

“Kim,” 

“  Alfred 
Nobel,” 

“  Bjorn- 
stjerne 
Bjornson,” 
“  Fridland.” 

Judgment. 


The  President  :  We  have  got  a  very  full  and  ample 
undertaking  as  to  the  rubber.  The  undertaking  was  that 
the  rubber  if  released  would  be  sold  in  Denmark,  and 
that  the  whole  arrangements  for  sale  would  be  made 
with  the  full  cognizance  and  subject  to  the  consent  of  the 
British  Consul  there. 


The  Solicitor- General  :  I  have  to  ask  your  Lordship 
for  a  stay. 

The  President  :  Yes,  I  will  give  you  a  stay. 

Mr.  Dawson  Miller  :  Your  Lordship  has  power  to 
order  either  that  the  judgment  as  given  shall  be  carried 
into  execution  or  that  it  shall  be  suspended  pending  the 
appeal  under  the  Rules.  If  it  is  carried  into  execution, 
then  the  person  in  whose  favour  it  is  given  has  to  give 
security  that  he  will  pay  back  any  sum. 

The  President  :  I  have  suspended  by  ordering  a  stay. 

Mr.  Leslie  Scott  :  I  am  interested  in  perishable  goods, 
which  have,  I  imagine,  very  little  residual  value  at  the 
present  moment. 


The  President  :  Have  not  they  all  been  sold  ? 
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1915 

Sept.  16. 


Steamships 
“  Kim,” 

“Alfred 

Nobel,” 

“  Bjorn- 

STJERXE 

BjORXSOX,” 

“  FrIDLAITD.” 

Judgment. 


Mr.  Leslie  Scott  :  I  am  told  that  there  are  some 
parcels  not  yet  sold.  I  am  not  sure  what  the  detailed 
position  is  at  all.  I  understand  there  is  a  little  lot 
that  has  not  been  sold,  and  I  would  suggest  that  this 
little  lot  had  better  be  realized  without  prejudice. 

The  President  :  Yes ;  I  think  the  Marshal  will  take 
care  of  that ;  that  is  part  of  the  Marshal’s  duty. 


Note. — It  was  stated  in  April,  1916,  that  a  settlement  had 
been  reached  between  the  British  Government  and  the  American 
meat  packers  with  regard  to  the  claims  of  the  latter :  see  the 
Times  of  April  14  and  April  15,  1916;  and  on  July  8,  1916,  the 
Judicial  Committee  made  a  formal  order  for  the  withdrawal  of  the 
appeals  which  had  been  entered  by  Armour  &  Co.,  Morris  &  Co., 
Stern  &  Co.,  Sulzberger  &  Sons  Co.,  Hammond  &  Co.,  and  Swift 
&  Co. 

For  the  report  of  the  appeal  of  Mr.  W.  T.  Baird  against  the 
condemnation  of  the  rubber  shipped  by  him  on  the  Kim, 
see  page  381. 


COUNSEL 


For  the  Crown  . The  Attorney -General  (The  Bight 

Hon.  Sir  Edward  Carson,  K.C., 
M.P.). 

The  Solicitor-General  ( The  Bight 
Hon.  Sir  Frederick  Smith,  K.G., 
M.P.). 

George  Cave,  K.C.,  M.P. 

B.  A.  Wright. 

Dr.  Pearce  Higgins. 

J.  Wylie. 

For  Armour  &  Co.  ...  ...  The  Bight  Hon.  Sir  Bobert  Finlay, 

K.C.,  M.P. 

F.  Laing,  K.C. 

W.  N.  Baeburn. 

For  various  Danish  Consignees...  The  Bight  Hon.  Sir  Bobert  Finlay, 

K.C.,  M.P. 

Leslie  Scott,  K.C.,  M.P. 

W.  N.  Baeburn. 
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For  Morris  &  Co.  and  Stem  & 

Co.  ...  .  ...  Leslie  Scott,  K.C.,  M.P. 

C.  Robertson  Dunlop. 

For  the  Owners  of  the  Fridland...  Leslie  Scott,  K.G.,  M.P. 

R.  H.  Balloch. . 


For  Sulzberger  &  Sons  Co.  ..  Maurice  Hill,  K.C.  . 

A.  Neilson. 

For  the  Cudahy  Packing  Co.  ...  Maurice  Hill,  K.C. 

J.  B.  Aspinall. 

For  Swift  &  Co.  and  Hammond 

&  Co . E.  Pollock,  K.C.,  M.P. 

C.  F.  Lowenthal. 

For  Fearon,  Brown  &  Co.  in 
respect  of  wheat  cargo  on 

the  Kim  ...  ...  ...  F.  W.  Mackinnon,  K. C. 

W.  N.  Raeburn. 

For  Fearon,  Brown  &  Co.  in 
respect  of  wheat  cargo  on 
the  Alfred  Nobel  ...  ...  A.  D.  Bateson,  K.C. 

D.  Stephens. 

For  the  Owners  of  the  Kim, 

Alfred  Nobel,  and  Bjornst- 

jerne  Bjornson  ...  ...  A.  A.  Roche,  K.C. 

R.  H.  Balloch. 

For  J  .  Ullmann  &  Co.  in  respect 

of  rubber  on  the  Fridland  ...  T.  F.  Dawson  Miller,  K.C. 

A.  Neilson. 

For  J.  Ullmann  &  Co.  in  respect 

of  rubber  on  the  Kim  ...  E.  W.  Brightman. 

For  W.  T.  Baird . D.  McGarel  Hogg. 

R.  Fortune. 

For  the  Guaranty  Trust  Co.  of 
N ew  York  and  other  shippers 
of  grain  and  various  Con¬ 
signees  . H.  C.  S.  Dumas. 


SOLICITORS 


For  the  Crown  ...  ...  ...  The  Treasury  Solicitor 

for  the  Procurator-General. 

For  Armour  &  Co.,  and  Fearon, 

Brown  &  Co.  in  respect  of 

wheat  cargo  on  the  Kim  ...  W.  A.  Crump  &  Son. 

For  Morris  &  Co.,  Stern  &  Co., 

Hammond  &  Co.;  and  Swift 

&  Co.  ...  .  ...  Reticle,  Johnstone  &  Co. 
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For  Sulzberger  &  Sons  Co. 
For  the  Cudahy  Packing  Co. 


For  various  Danish  Consignees, 
the  Owners  of  the  Kim, 
Alfred  Nobel,  and  Bjornst- 
jerne  Bjornson,  and  J. 
Ullmann  &  Co.  in  respect  of 
rubber  on  the  Fridland 

For  J.  Ullmann  &  Co.  in  respect 
of  rubber  on  the  Kim 

ForW.T.  Baird . 

For  the  Guaranty  Trust  Co.  of 
New  York  and  others 

For  the  Owners  of  the  Fridland... 

For  Fearon,  Brown  &  Co.  in 
respect  of  wheat  cargo  on 
the  Alfred  Nobel  . 


Pritchard  Sc  Sons,  as  Agents  for 
Alsop  Sc  Go.,  Liverpool. 

Windybank ,  Samuell  Sc  Lawrence, 
as  Agents  for  Laiy a  Sc  Williams. 
Liverpool. 


Botterell  Sc  Roche. 

Barker,  Garrett  Sc  Co. 

Grosley  Sc  Burn. 

Thos.  Cooper  Sc  Co. 

Kearsey,  Hawes  Sc  Wilkinson. 


Pritchard  Sc  Sons,  as  Agents  for 
Batesons,  Warr  Sc  Wimshurst, 
Liverpool. 


Before  the  Judicial  Committee  of  the  Privy  Council 


(. Present :  Lord  Parker  of  Waddington,  Lord  Sumner,  Lord 
Parmoor.  Lord  Wrenbury,  and  Sir  Arthur  Channell.) 


Steamship 

“  KIM.” 

(Part  Cargo  Ex.) 


Baird  v.  H.M.’s  Procurator-General. 


Mr.  W.  T.  Baird  appealed  against  the  condemnation  j.  c. 
of  the  39  cases  of  rubber,  shipped  by  him  as  “  gum  ”  on  “ 
the  Kim.  In  his  Case,  the  appellant  submitted  that  the  May  22. 

judgment  of  the  President  should  be  reversed  for  the  Steamship 
following  reasons  :  “  Kim” 


(1)  Because  on  the  evidence  before  the  Court  the 
claimant  or  the  Kubber  Trading  Company  for  whom  he 
claims  were  the  owners  of  the  goods  at  all  material  dates. 

(2)  Because  the  goods  having  been  sold  upon  the  terms 
that  they  were  not  to  be  paid  for  until  arrival  remained  the 
property  of  the  shipper  until  arrival  and  payment. 

(3)  Because  there  was  no  evidence  that  the  goods  were 
on  their  wav  to  enemv  territory  or  confiscable. 

(4)  Because  the  goods  were  the  property  of  a  citizen  of 
a  neutral  State  in  a  neutral  ship  and  on  the  way  to  a 
neutral  port,  and  were  therefore  not  seizable  or  confiscable 
as  prize. 

(5)  Because  the  decision  and  Order  appealed  against 
were  wrong. 


Argument. 


Before  the 
Judicial 
Committee 
of  the  Privy 
Council. 


382 


Lloyd’s  Reports  op  Prize  Cases. 


j.  c.  The  Procurator -General,  the  respondent,  submitted 

1^’7  in  his  Case  that  the  appeal  should  be  dismissed  for  the 
May  22.  following  reasons  : 


„  Kim  „  (1)  Because  the  appellant  entirely  failed  to  show  that 

_  *  at  the  time  of  seizure  he  was  owner  of  the  goods  or  entitled 

Argument.  to  claim  in  respect  thereof. 

(2)  Because  on  the  evidence  before  the  Court  the  true 
inference  of  fact  was  that  the  property  passed  from  the 
appellant  when  the  goods  were  shipped  at  New  York. 

(3)  Because  the  goods  had  at  the  time  of  seizure  an 
enemy  destination,  being  absolute  contraband. 

(4)  Because  the  goods  were  being  carried  with  the 
appellant’s  consent  and  privity  under  a  false  description, 
and  with  intent  to  disguise  their  true  nature. 

(5)  Because  the  judgment  of  the  President  and  the 
reasons  contained  therein  were  right,  and  should  be  upheld. 


On  behalf  of  the  appellant,  the  case  was  argued  by 
Mr.  Adair  Roche,  K.C.,  and  Mr.  D.  McGarel  Hogg. 
Counsel  for  the  Crown  were  not  called  upon  to  argue. 


JUDGMENT  DELIVERED  BY  LORD  PARKER  OF 

WADDINGTON. 

t 

judgment.  in  the  present  case  the  President  came  to  the 
conclusion  that  the  claimant  had  not  made  out  his  title. 
The  Board  do  not  see  their  way  to  differ  from  the 
President  in  this  respect.  It  appears  that  the  case 
originally  stated  in  the  Court  below  on  behalf  of  the 
claimant,  Mr.  Baird,  was  that  he  had  sold  the  39  cases 
of  rubber  in  question  to  a  Mr.  Frankfurter,  who  was 
also  a  rubber  broker  in  New  Yrork,  and  that  he,  in  his 
turn,  sold  them  to  a  Mr.  Fritscli.  That  case  is  quite 
inconsistent  with  Mr.  Baird  having  any  title  to  support 
the  claim,  and  is  not  only  fully  borne  out  by  a  letter  of 
March  24,  1915,  from  Mr.  Baird  to  the  Rubber  Club  of 

America,  but  is  also  consistent  with  what  Mr.  Baird 

»  ' 
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himself  says  in  his  affidavit  and  with  what  is  said  by  j.  c. 

Mr.  Frankfurter  in  his  affidavit.  Under  these  circum-  lg^7 

stances  the  Board  are  of  opinion  that  the  appellant’s  title  Mav  22. 
is  not  made  out,  and  that  the  probabilities  of  the  case  Steamship 
point  to  the  version  given  by  counsel  at  the  original  ’ 

hearing  being  the  true  one.  judgment. 

Accordingly  the  appeal  mu^t  necessarily  fail  on  this 
ground,  and  the  other  points  which  were  decided  by  the 
President  do  not  arise.  Their  Lordships  will  humbly 
advise  His  Majesty  that  the  appeal  should  be  dismissed 
with  costs. 


COUNSEL 


For  the  Crown . The  Attorney -General  ( The  Right 

Hon.  Sir  Frederick  Smith, 
K.G.,  M.P. ) 

R.  A.  Wright. 

For  the  Appellant  . A.  A.  Roche,  K.C. 

D.  McGarel  Hogg. 


SOLICITORS 


For  the  Crown 


For  the  Appellant 


...  The  Treasury  Solicitor 

for  the  Procurator-General. 

. . .  Grosley  Sc  Burn. 
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British  Steamship 

SIMLA.”  5,884  Tons  (Gross). 
(Part  Cargo  Ex.) 


Owners  :  Peninsular  &  Oriental  Steam  Navigation  Co. 


This  case  is  also  reported 

59  S.  J.  546.  1  Brit.  &  Col.  Prize  Cases,  281. 


Postal  Packets  from  German  Colony  on  German  Vessel — 
German  Consignees — Hague  Convention,  No.  XI.  of  1907 ,  Art.  1. 
— Seizure — Condeonnation. 

Certain  articles  were  forwarded  by  parcel  post  from  a  German 
Colony  to  consignees  in  Germany  on  a  German  mail  steamer  which 
was  captured  at  sea,  and  were  sent  on  to  England  and  seized  in  the 
port  of  London.  The  Court  held  that  they  were  not  protected 
by  Art.  I.  of  the  Hague  Convention,  No.  XI.  of  1907,  which 
exempts  postal  correspondence  from  capture. 


1915 
May  10. 


Steamship 
“  Simla.” 

Argument. 


Before  the 
Right  Hon. 
Sir  Samuel 
Evans, 
President  of 
the  Probate, 
Divorce,  and 
Admiralty 
Division. 


Mr.  Harold  Murphy,  for  the  Crown,  asked  for  the 
condemnation  of  a  quantity  of  miscellaneous  articles, 
including  elephant  tusks,  leopard  and  snake  skins,  and 
curios,  which  were  sent  by  parcel  post  on  a  German 
mail  steamer,  the  Emir ,  from  German  East  Africa  to 
consignees  in  Germany.  The  Emir  was  captured  at  sea 
and  taken  to  Gibraltar,  and  the  parcels  found  on  board 
were  sent  on  by  the  Simla  to  London,  where  they  were 
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seized.  He  submitted  that  Art.  I.  of  the  Hague 
Convention,  No.  XI.  of  1907,  which  provides  that  : 

The  postal  correspondence  of  neutrals  or  belligerents, 
whatever  its  official  or  private  character,  found  on  board 
a  neutral  or  enemy  ship  on  the  high  seas  is  inviolable, 


1915. 
May  10. 


Steamship 
“  Simla.” 

Argument. 


was  not  intended  to  apply  to  parcels  sent  by  post.  He 
cited  Westlake,  International  Law ,  2nd  ed.,  Part  II., 
p.  185,  and  Oppenheim,  International  Law,  2nd  ed., 
Vol.  II.,  p.  237. 


JUDGMENT. 

The  President  ( The  Right  Hon.  Sir  Samuel  Evans)  :  Judgment. 
There  is  no  one  here  to  suggest  that  articles  sent  by 
parcel  post  are  inviolable.  There  is  no  appearance. 

I  condemn  the  goods. 


COUNSEL. 


For  the  Crown  ...  . Harold  Murphy. 


SOLICITOR. 


For  the  Crown  ...  ...  ...  ...  The  Treasury  Solicitor 

for  the  Procurator-General. 


III. 


2  c 
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Lloyd's  Reports  op  Prize  Cases. 


Before  the  Judicial  Committee  of  the  Privy  Council. 

( Present  on  the  hearing  of  the  Petition :  Lord  Parker  of 
Waddington,  Lord  Sumner,  and  Lord  Parmoor.) 

( Present  on  the  hearing  of  the  Appeal :  Lord  Parker  of 
Waddington,  Lord  Sumner,  Lord  Parmoor  and 
Sir  Arthur  Channel!.) 


German  Schooner 

“  BOLIVAR  ”  230  Tons. 

(Cargo  Ex.) 

(N.  J.  Baltzer,  Master.) 

Owner  :  Aug.  Bolten,  Wm.  Miller’s  Nachfolger. 


This  case  is  also  reported 

[1916]  2  A.  C.  203.  114  L.T.  1005. 

85  L.  J.  P.  193.  2  Brit.  &  Col.  Prize  Cases,  175. 

13  Asp.  M.  C.  369. 


German  Ship — Capture — No  Appearance — Condemnation  of 
Ship  and  Cargo  without  Knowledge  of  Neutral  Shipper — 
Subsequent  Claim  by  Shipper — Reference  by  Procurator-General 
to  Prize  Claims  Committee — Delay  of  Committee — Refusal  by 
Prize  Court  of  Leave  to  appear  or  appeal — Petition  to  Privy 
Council  for  Leave  to  appeal — Petition  granted — Case  remitted 

by  Judicial  Committee  to  Prize  Court. 

♦ 


A  German  ship,  with  a  cargo  shipped  for  Hamburg  by  a 
neutral  vendor  at  a  Nicaraguan  port,  was  captured,  and  both 
ship  and  cargo  were  condemned  in  the  Prize  Court,  there  being 
no  appearance.  The  shipper,  when  he  heard  of  the  condemnation, 
claimed  the  release  of  the  proceeds  of  the  cargo,  and  the  claim 
was  referred  by  the  Procurator-General  to  the  Prize  Claims 
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Committee.  After  several  months,  the  Committee  not  having 
dealt  with  the  case,  the  claimant  took  out  a  summons  for  leave 
to  enter  an  appearance,  and  put  in  a  claim.  The  President 
having,  on  the  ground  of  delay,  refused  leave,  and  also  leave  to 
appeal,  the  appellant  petitioned  the  Privy  Council  for  leave 
to  appeal.  Leave  was  granted,  and  on  the  hearing  of  the 
appeal  the  Judicial  Committee  held  that  the  Prize  Court  has 
inherent  power  to  set  aside  its  judgments  so  as  to  let  in  bona-fide 
claims  by  parties  who  have  not  been  heard,  and  remitted  the 
summons  to  the  Prize  Court. 


In  this  case  the  owners  of  a  cargo  laden  on  the  German 
schooner  Bolivar  petitioned  the  Privy  Council  for  leave  to 
appeal  against  a  judgment  of  the  President,  by  which  the 
vessel  and  her  cargo  were  condemned  as  prize. 

The  petition  stated  : 

.  (1)  That  on  the  19th  day  of  August,  1914,  a  Cause 
was  instituted  by  His  Majesty’s  Procurator-General 
claiming  condemnation  of  a  cargo  of  dividivi*  seized  as 
prize  on  board  the  sailing  ship  Bolivar.  No  appearance 
was  entered  on  behalf  of  ship  or  cargo  in  the  said  Cause. 

(2)  That  on  the  1st  day  of  October,  1914,  the  Right 
Honourable  Sir  Samuel  Evans,  President  of  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice,  in  the  Prize  Court,  by  Decree  made  in  the  said 
Cause  pronounced  that  the  said  goods  belonged  to  enemies 
of  the  Crown  and  condemned  them  as  prize,  and  ordered 
them  to  be  sold  by  the  Marshal  and  the  proceeds  to  be 
paid  into  Court. 

(3)  The  Petitioners,  Juan  E.  Paris  &  Co.,  are  neutral 
subjects,  domiciled  and  carrying  on  business  at  Maracaibo, 
in  the  Republic  of  Venezuela.  They  shipped  the  said 
cargo  at  Maracaibo  under  a  bill  of  lading,  dated  the 
22nd  June,  1914,  consigned  to  their  order  at  Hamburg. 
The  charter  party  relating  to  the  carriage  of  the  said  goods 
is  dated  the  14th  day  of  February,  1914,  and  made  between 


/ 

*  Dividivi  is  a  species  of  wood  used  for  tanning  and  other  commercial 
purposes. 
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the  owners  of  the  German  ship  Bolivar  and  Isidoro  Weil 
as  agent  of  the  Petitioners.  They  were  or  claim  to  be  the 
owners  of  the  cargo  at  the  time  of  the  seizure  and 
condemnation  thereof. 

(4)  The  Petitioners  had  no  agents  in  the  United 
Kingdom,  and  had  no  knowledge  that  the  Bolivar  and  her 
cargo  had  been  seized,  and  were  unaware  of  the  said 
proceedings  until  about  the  middle  of  October,  when  they 
learned  that  the  goods  had  been  seized  as  prize,  but 
were  ignorant  of  the  fact  that  the  goods  had  been 
condemned.  They  thereupon  wrote  a  letter,  dated  19th 
October,  1914,  to  Messrs.  Grace  Brothers  &  Co.,  Ltd.,  in 
the  City  of  London,  whose  New  York  house  was  known 
to  the  Petitioners,  requesting  them  to  protect  the 
Petitioners’  interests  in  relation  to  the  said  goods.  The 
letter  was  received  in  London  on  the  21st  day  of  November, 
1914,  and  was  passed  on  by  Messrs.  Grace  Brothers  to 
Messrs.  Thomas  Cooper  &  Co.,  their  Solicitors,  on  the 
26th  November,  with  instructions  to  do  what  was 
necessary.  On  the  30th  November  documents  in  support 
of  the  Appellants’  claim  were  received.  On  the  1st 
December  Messrs.  Thomas  Cooper  &  Co.,  who  were 
unaware  that  the  goods  had  been  condemned,  laid  all  the 
papers  before  the  Procurator-General,  and  applied  for  a 
release  of  the  goods.  On  the  3rd  December  the  Procurator- 
General  wrote  to  Messrs.  Thomas  Cooper  &  Co.,  informing 
them  that  the  ship  and  cargo  had  been  condemned  and 
ordered  to  be  sold,  and  asking  for  further  information  in 
support  of  the  claim  for  the  proceeds  of  the  cargo.  On 
the  8th  December  further  documents  were  received  in 
support  of  the  claim,  and  were  lodged  with  the  Procurator- 
General  on  the  9th  December.  Several  applications  were 
afterwards  made  to  the  Procurator-General  for  his  decision, 
but  on  the  15th  day  of  December  he  wrote  to  Messrs. 
Thomas  Cooper  &  Co.  that  he  had  placed  the  documents 
before  the  Prize  Claims  Committee.  On  the  15th  day  of 
April,  1915,  as  no  decision  could  be  obtained  from  the 
Procurator-General  or  the  Prize  Claims  Committee,  Messrs. 
Thomas  Cooper  &  Co.  wrote  asking  for  a  return  of  the 
papers,  and  on  the  7th  day  of  May,  after  getting  back  the 
papers,  issued  a  summons  in  the  Prize  Court  for  leave  to 
enter  an  appearance  on  behalf  of  the  Petitioners,  and  to 
deliver  a  claim  as  to  the  proceeds  of  the  goods.  The 
application  was  heard  on  the  10th  day  of  May,  before  the 
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President  of  the  Prize  Court  in  Chambers,  and  the 
application  was  refused,  and  leave  to  appeal  was  asked  for 
and  refused. 

The  petition  concluded  by  asking  that  the  petitioners 
should  have  leave  to  enter  an  appearance  and  deliver  a 
claim  to  the  proceeds  of  the  cargo,  and  that  the  claim 
should  be  heard  in  the  Prize  Court. 

The  Right  Hon.  Sir  Robert  Finlay,  K.C.,  M.P.,  for  the 
petitioners,  read  the  petition,  whereupon 

Lord  Sumner  asked  if  the  learned  President  gave  any 
reasons  for  refusing  the  application. 

Sir  Robert  Finlay  said  he  understood  that  the  reason 
given  was  that  the  matter  had  been  laid  before  the  Prize 
Claims  Committee.  As  a  matter  of  fact,  it  was  not  laid 
before  the  Prize  Claims  Committee  by  his  clients ;  they  had 
applied  to  the  Procurator-General,  and  he  laid  the  papers 
before  the  Committee.  The  Committee  had  not  dealt  with 
the  matter  at  all ;  finding  that  no  progress  was  being  made 
they  asked  for  the  papers  back  again. 

Lord  Sumner  :  I  suppose  objection  is  raised  here  ? 

Mr.  A.  B.  Marten  (for  the  Crown)  :  The  Crown  does 
not  wish  to  oppose  this  case,  but  it  wishes  the  facts  to  be 
laid  before  the  Court.  I  think  your  Lordships  will  find 
it  raises  rather  an  important  question  of  practice,  because 
the  final  decree  was  made  as  long  as  seven  months  before 
the  formal  application  to  the  Court. 

Sir  Robert  Finlay  :  Order  XV.,  Rule  7,  of  the  Prize 
Court  Rules,  1914,  is  this  : 

No  ship  shall  be  condemned  at  the  hearing  in  the 
absence  of  an  appearance  or  claim  until  six  months  have 
elapsed  from  the  service  of  the  writ,  which  shall  be  verified 
by  an  affidavit  of  service.  .  .  . 
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October  1,  when  the  condemnation  took  place,  was  long 
within  the  six  months 

.  .  .  unless  there  be  on  the  ship  papers  and  on  the 
evidence,  if  any,  of  the  witnesses  from  the  captured  ship 
sufficient  proof  that  such  ship  belongs  to  the  enemy,  or 
is  otherwise  liable  to  condemnation. 


The  ship  was  undoubtedly  a  German  ship,  but  the 
question  is  as  to  cargo,  as  the  word  “  ship  ”  in  the  Rule 
includes  cargo.*  The  ship’s  papers  were,  as  I  am  informed, 
only  the  certificate  of  the  German  nationality  of  the  ship ; 
secondly,  the  charter  party;  and,  thirdly,  probably  a 
copy  of  the  bill  of  lading.  The  charter  party  is  far  from 
affording  evidence  of  the  enemy  character  of  the  property ; 
it  points  directly  the  other  way. 


Lord  Sumner  asked  why  the  petition  did  not  say  that 
the  petitioners  were  the  owners. 

Sir  Robert  Finlay  said  that  they  had  done  so  in  the 
letter  of  October  1  to  Messrs.  Grace  Brothers,  referred  to 
in  the  petition.  In  this  letter  they  stated  : 

As  we  have  an  important  matter  to  entrust  to  someone 
in  your  place,  we  are  taking  the  liberty  of  applying  to  you, 
as  we  have  already  friendly  relations  with  your  New  York 
house,  through  whom  we  send  you  the  present.  On  the 
23rd  day  of  June  of  the  current  year,  we  despatched  from 
this  port  a  German  sailing  vessel,  the  Bolivar,  Captain 
Baltzer,  destination  Hamburg,  consigned  to  Mr.  Isidoro 
Weil  of  that  port,  with  a  full  cargo  of  dividivi  in  bulk. 
The  said  vessel  was  seized  by  an  English  cruiser  and  taken 
to  St.  Mary’s,  Scilly  Isles.  We  applied  to  the  British 
Minister  at  Caracas  through  our  Minister  of  the  Interior, 
and  they  suggested  to  us  to  appoint  attorneys  in  London 
to  take  action  at  the  Prize  Courts  for  the  return  of  the 
cargo  which  belongs  to  us,  and  the  ownership  of  which  we 
can  prove  with  Customs  documents,  bill  of  lading,  and 
charter  party  enclosed  herewith.  Enclosed  is  also  our 


#  See  Order  L,  Rule  2. 
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power  of  attorney,  which  we  have  ventured  to  make  out 
in  your  favour,  legalized  by  the  British  Consul  here, 
and  which  you  will  kindly  use  in  taking  steps  for  the 
return  of  the  aforesaid  cargo. 

This  shipment  was  negotiated  with  Mr.  Weil,  of 
Hamburg,  at  Marks  9-50  per  50  kg.  nett.  The  freight  of 
the  sailer,  according  to  charter  party  at  42s.  6d.  British 
currency  per  ton  of  20  cwt.  English  weight  delivered,  should 
have  been  paid  in  Hamburg  on  delivery  of  the  cargo; 
nothing  had  been  paid  on  account  of  this  freight.  When 
once  the  cargo  is  recovered,  we  request  you  to  attend  to 
the  sale  of  same;  on  previous  occasions  we  have  sold  at 
good  prices  in  Liverpool,  and  it  is  a  product  which  is 
also  well  in  demand  at  Genoa.  We  shall  pay  you,  as 
commission  on  the  sale  and  for  attending  to  obtaining  the 
cargo,  five  per  cent,  on  the  nett  value  of  the  shipment, 
that  is,  expenses  deducted.  The  quality  of  the  dividivi 
corresponds  to  “  Fair  merchantable  quality,”  and  this 
shipment  should  turn  out  of  very  good  quality,  as  the 
harvest  gave,  generally  speaking,  a  splendid  grain.  On 
receiving  offers,  kindly  cable  to  us  by  the  codes  shown  on 
the  heading  of  this  letter,  and  you  can  also  use  the 
Western  Union.  This  cargo  was  negotiated  by  Mr.  Weil, 
and  he  is  only  a  commission  agent,  so  that  property  in  the 
cargo  up  till  the  moment  of  delivery  is  indisputably  ours. 
Should  you  have  occasion  for  any  urgent  consultation, 
kindly  communicate  by  cable. 
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There  being  no  appearance,  and  the  six  months  not  having 
elapsed,  under  the  Rule  the  condemnation  could  only  take 
place  if  upon  the  ship’s  papers  there  was  cause  for 
condemnation.  The  charter  party  came  first.  It  was 
dated  Hamburg,  February  14,  1914,  and  stated  : 

It  is  this  day  mutually  agreed  between  Aug.  Bolten, 
Wm.  Miller’s  Nachfolger,  owner  of  the  German  3  mast 
steel  ship  Bolivar ,  of  230  reg.  tons  or  thereabouts,  classed 
^  I.  3/3  A.  1.1,,  built  1904,  now  at  Hamburg,  bound  for 
Maracaibo,  ready  to  sail  about  end  of  March,  and  Isidoro 
Weil,  Esq.,  as  agent  of  Messrs.  Juan  E.  Paris  &  Co., 
Maracaibo,  of  Hamburg,  Charterer.  That  the  said  ship 
being  tight,  staunch  and  strong,  and  every  way  fitted  for 
the  voyage,  shall  with  all  convenient  speed  proceed  after 
accomplishment  of  the  outvoyage  to  Maracaibo  and  load 
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there  and/or  in  the  lake,  always  afloat,  from  the  Factor  of 
the  said  Merchant  a  full  and  complete  cargo  of  dividivi, 
to  be  loaded  according  to  the  custom  of  the  port  of  loading, 
which  full  cargo  charterers  engage  to  ship,  not  exceeding 
what  she  can  reasonably  stow  and  carry  over  and  above 
her  cabin,  crewsberth,  tackle,  apparel,  provisions  and 
furniture;  and  being  so  Joaded  she  shall  proceed  as  ordered 
on  signing  bill  of  lading  direct  to  Hamburg  or  Altona, 
always  afloat,  or  so  near  thereto  as  she  can  safely  get, 
and  there  deliver  the  cargo  on  being  paid  freight  in  full  of 
all  port  charges. 


Then  there  were  the  exceptions. 


Lord  Sumner  :  This  proves  nothing,  of  course,  with 
regard  to  the  property  in  the  cargo. 

Sir  Robert  Finlay  :  It  gives  no  evidence  of  any 
character  whatever,  because  it  is  simply  a  charter  party 
entered  into  by  a  Mr.  Weil,  of  Hamburg,  as  agents  for 
Messrs.  Paris  &  Co.,  of  Maracaibo.  At  the  end  it  says  : 

By  authority  of  Messrs.  Juan  E.  Paris  &  Co.  (signed) 
Isidoro  Weil.  The  master  to  apply  for  cargo  to  Messrs. 
Juan  E.  Paris  &  Co.,  of  Maracaibo. 

I  submit  that  there  is  absolutely  no  evidence  of  any 
property.  The  bill  of  lading  is  this  : 

I,  N.  J.  Baltzer,  Captain  of  the  German  Sailer  Bolivar, 
wThich  is  anchored  in  this  port,  ready  to  start  for  Hamburg, 
acknowledge  having  received  on  board  the  said  vessel  and 
under  hatches  from  Messrs.  Juan  E.  Paris  &  Co.  the 
following : 

One  lot  dividivi  in  bulk  weighing  490,142  Spanish  lbs., 
Insured  under  floating  policy  of  the  Consignee  for  the  sum 
of  48,000  marks,  dry  and  in  good  condition  and  marked 
as  in  the  margin;  all  which  binds  me,  God  giving  safety, 
to  deliver  at  the  said  port  and  in  the  same  condition  for 
you  and  in  your  name  to  Mr.  Isidoro  Weil  or  to  his  order. 

Lord  Sumner  :  It  is  quite  clear  why  the  President 
condemned  the  cargo  on  that  document.  On  the  face  of 
it,  Mr.  Isidoro  Weil,  who  is  a  person  with  a  German  name 
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carrying  on  business  in  Hamburg,  is  the  person  who  has 
the  disposition  of  this  cargo.  It  is  deliverable  to  him 
or  his  order.  Prima  facie ,  I  should  have  thought  it  was 
evidence  that  he  was  the  owner  of  the  cargo. 

Sir  Robert  Finlay  :  Only  as  agent  for  Messrs.  Paris 
&  Co. 

Lord  Sumner  :  That  may  be  so.  He  may  charter  on 
behalf  of  Messrs.  Paris  &  Co.,  and  yet  have  the  cargo 
consigned  to  him  as  owner.  All  I  say  is  we  now 
understand  why  the  President  on  that  bill  of  lading  should 
have  thought  that  on  the  ship’s  papers  there  was  sufficient 
proof  that  the  cargo  belonged  to  Isidoro  Weil,  who 
appeared  to  be  an  enemy. 

Sir  Robert  Finlay  submitted  that  there  was  not 
sufficient  proof  of  enemy  ownership.  The  facts  were  more 
consistent  with  Weil  being  only  an  agent,  because  it  was 
as  agent  only  that  he  entered  into  the  charter  party.  All 
they  asked  was  to  be  allowed  an  opportunity  of  showing  he 
was  merely  an  agent  in  the  matter. 

Lord  Parker  :  I  am  not  sure  that  you  ought  not  to 
have  started  your  claim  with  an  affidavit. 

Mr.  Marten  :  Your  Lordship  sees  that  under  Section  59 
of  the  Declaration  of  London  : 

In  the  absence  of  proof  of  the  neutral  character  of  goods 
found  on  board  an  enemy  vessel,  they  are  presumed  to 
be  enemy  goods. 

I  think  here  the  onus  is  always  on  the  claimant  of  the  goods 
found  on  an  enemy  ship,  and  I  submit  there  ought  to  be 
evidence. 

Sir  Robert  Finlay  said  he  undertook  to  discharge  that 
onus.  He  only  asked  to  have  an  opportunity  of  being  let 
in  before  the  President  or  before  their  Lordships. 
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Lord  Parker  asked  if  the  Crown  raised  any  technical 
point  with  regard  to  the  petition  not  being  supported  by 
evidence. 

Mr.  Marten  said  he  took  the  objection  that  it  ought 
to  be  supported  by  evidence,  and  the  further  objection  as 
to  whether  the  claimants  could  be  admitted  as  a  party  in 
the  action  after  the  decree.  Under  the  old  practice 
a  decree  of  condemnation  was  final  and  conclusive.  It  was 
a  decree  in  rem ,  which  could  not  be  challenged  afterwards. 
Unless  they  appealed  from  the  original  decree,  they  could 
not  be  heard,  because  there  was  a  judgment  in  rem  against 
them,  saying  that  the  property  belonged  to  the  Crown. 

Lord  Parker  asked  under  what  Order  or  procedure  the 
application  was  made. 

Sir  Robert  Finlay  :  I  do  not  think  there  is  any  Order 
specifically  applying  to  the  case.  We  apply  on  this 
ground,  that  being  neutrals  and  in  South  America,  we 
knew  nothing  of  these  proceedings.  As  soon  as  we  heard 
of  them,  we  wrote  the  letter  to  the  gentlemen  whom  we 
desired  to  act  for  us  here,  stating  the  facts.  We  say  that 
the  reference  to  the  Prize  Committee  was  not  our  doing; 
it  was  the  doing  of  the  Procurator-General. 

Lord  Sumner  :  Here  is  the  judgment  which  has  been 
pronounced,  and  apparently  pronounced  with  jurisdiction, 
and  being  a  judgment  of  the  Prize  Court  it  is  a  judgment 
in  rem ;  and,  of  course,  the  title  to  the  goods  has  finally 
passed  to  the  purchaser,  whoever  he  is.  Before  you  could 
make  a  claim  on  that  money  in  Court,  which  I  take  it  is 
all  you  can  do  and  possibly  all  that  you  desire,  the 
judgment  itself  would  have  to  be  set  aside. 

Sir  Robert  Finlay  :  We  are  quite  prepared  to  show 
that  the  judgment  should  be  set  aside. 
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Lord  Sumner  :  There  must  be  some  rule  of  procedure 
which  provides  for  it.  Setting  aside  a  judgment  in  rem 
would  imperil  the  rights  of  the  purchaser  of  the  goods. 

Sir  Robert  Finlay  :  The  order  we  desire  to  appeal 
from  is  the  order  refusing  us  leave,  not  the  original 
order. 

Lord  Parmoor  :  When  the  President  refused  leave, 
did  he  refuse  it  on  a  technical  ground  that  there  was  a 
judgment  in  rem ? 

Sir  Robert  Finlay  :  That  did  not  weigh  at  all ;  liis 
reason  was  that  the  matter  had  gone  to  the  Committee. 
There  is  no  express  Rule  on  the  subject,  but  there  is  an 
inherent  jurisdiction,  I  submit,  on  the  part  of  the  Prize 
Court  to  set  aside  a  judgment  pronounced  in  absentia , 
there  being  no  claim,  when  the  party  entitled  comes 
forward  and  establishes  facts  which  if  he  had  been  there 
and  known  of  the  proceedings  he  would  have  been  able  to 
lay  before  the  Court,  so  as  to  show  there  should  be  no 
condemnation. 

Lord  Parker  :  It  is  in  a  sense  a  question  of  discretion. 
You  have  no  right  by  any  Rule  to  come  in  ? 

Sir  Robert  Finlay  :  No. 

Lord  Parker  :  Are  there  any  precedents,  apart  from 
the  Rules,  of  people  being  allowed  to  come  in  ? 

Sir  Robert  Finlay  :  I  am  told  the  President  has  made 
several  orders  of  the  kind,  but  I  am  not  aware  of  any 
reported  case.  It  must  be  so,  because  otherwise  very 
serious  injustice  would  be  done.  Of  course,  there  must 
not  be  unreasonable  delay. 

Lord  Parker  :  One  would  have  thought  it  was  rather 
a  question  of  appeal  to  the  clemency  of  the  Crown,  as  it 
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Lord  Sumner  :  Your  claim  is  against  the  proceeds 
only  ? 

Sir  Robert  Finlay  :  We  do  not  want  to  impeach  the* 
judgment.  All  we  want  to  show  is  that  we  were  really 
the  owner  of  these  goods. 

Lord  Sumner  :  Your  summons  was  to  be  allowed  to 
enter  an  appearance  in  a  case  which  had  been  disposed  of 
by  a  final  judgment,  which  final  judgment  would  stand, 
and  then  you  deliver  a  claim  to  the  proceeds? 

Sir  Robert  Finlay  :  The  summons  is  an  application 
that  Messrs.  Grace  Brothers  &  Co.  may  be  at  liberty  to 
enter  an  appearance  and  put  in  a  claim  on  behalf  of 
Messrs.  Paris  &  Co. 

Mr.  Marten  :  The  Prize  Claims  Committee  is  exactly 
adapted  for  this  class  of  case.  I  am  referring  to  the  second 
Supplement  to  the  Manual  of  Emergency  Legislation , 
which  says,  p.  180  : 

A  Committee  has  been  appointed  by  His  Majesty’s 
Government  to  receive  and  consider  claims  made  by 
British  Allied  or  Neutral  Third  Parties  against  Ships  or 
Cargoes  which  have  been  condemned,  or  detained  by  order 
of  Prize  Courts,  and  to  recommend  to  what  extent  in  what 
manner  and  on  what  terms  such  claims  should  be  met  or 
provided  for  out  of  the  prize  funds. 

The  only  claims  which  the  Committee  are  authorized 
to  consider  are  claims  against  ships  and  cargoes  on  which 
sentence  has  been  passed  by  the  Prize  Courts.  Any  grant 
made  in  respect  of  them  will  be  made  as  of  grace  and 
out  of  the  bounty  of  the  Crown. 

Lord  Parmoor  :  As  far  as  I  understand  it,  whatever 
the  Prize  Claims  Committee  may  do,  it  is  not  a  judicial 
body  in  the  ordinary  sense  of  the  term  ? 

Sir  Robert  Finlay  :  No;  and,  so  far,  they  have  done 
absolutely  nothing.  We  do  not  want  to  appeal  to  them. 
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Tlie  Procurator  sent  the  papers,  and,  finding  that  nothing 
was  done,  we  asked  for  the  papers  and  got  them.  Unless 
your  Lordships  allow  us  to  establish  our  case,  we  despair 
of  getting  anything  done  at  all.  We  ask  only  that  we 
should  be  allowed  to  say  what  our  case  is. 

Mr.  Marten  :  I  wish  only  to  add  this  :  The  condemna¬ 
tion  decree  was  on  October  1  last.  The  petitioners  admit 
that  they  knew  of  the  seizure  of  the  goods,  at  any  rate  in 
October.  They  did  not  cable ;  they  wrote  to  London.  The 
letter  was  received  in  London  on  November  21,  and  passed 
on  to  the  solicitors  on  the  26th ;  certain  documents  were 
received  on  the  30tli.  Then  the  solicitors  apply  to  the 
Procurator  for  a  release  of  the  goods.  They  are  told  the 
documents  have  been  sent  to  the  Prize  Claims  Committee, 
and  also  that  there  has  been  a  decree  for  condemnation. 
Surely  that  was  the  time  for  the  petitioners  to  say  what 
they  would  do  ?  If  they  were  entitled  to  make  the  appli¬ 
cation,  they  could  have  gone  to  the  Court.  They  did  not 
do  that.  They  apparently  acquiesced  in  the  view  that  the 
matter  should  be  dealt  with  by  the  Prize  Claims 
Committee.  It  was  not  till  April  15  that  they  asked  for 
the  return  of  the  papers,  and  they  issued  this  summons 
on  May  7.  Your  Lordships  see,  therefore,  that,  even 
assuming  there  was  jurisdiction  to  grant  the  relief  asked 
for  on  this  summons,  there  has  been  serious  delay,  and  on 
my  instructions  that  was  a  view  which  weighed  very  much 
in  the  President’s  mind  in  refusing  the  application.  I 
think  the  facts  are  before  your  Lordships. 


j.  c. 


1915 

June  24. 


Schooner 
“  Bolivar.” 

Petition. 


Sir  Robert  Finlay  :  My  learned  friend  will  find  that 
the  terms  of  the  reference  to  the  Committee  were  intended 
to  cover  claims  by  bankers  who  had  made  advances  on 
goods,  claims  by  men  who  had  supplied  necessaries  to  the 
ship,  and  so  on.  The  question  of  ownership  was  a  matter 
intended  to  be  dealt  with  by  the  Court,  and  certainly  the 
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Committee  acted  on  that  view,  because  they  have  done 
nothing. 

Lord  Parmoor  :  I  say  nothing  about  the  merits,  but  I 
should  have  thought  the  question  you  are  bringing  forward 
was  obviously  one  on  which  you  are  entitled  to  a  judicial 
decision.  You  may  be  out  of  time.  It  is  not  a  matter 
to  send  to  some  committee. 


Lord  Parker  :  All  we  can  do  is  to  give  you  leave  to 
appeal  from  the  refusal  to  allow  you  to  enter  an  appear¬ 
ance.  Of  course,  it  will  be  open  to  the  Crown  to  say  that 
you  are  out  of  time  or  barred  by  delay. 

Sir  Robert  Finlay  :  Every  ground  will  be  open  to  the 
Crown . 


Lord  Parker  :  Also  that  there  is  no  jurisdiction. 

Sir  Robert  Finlay  :  That  is  all  I  ask  for.  I  leave 
everything  open  to  the  Crown  that  the  Crown  can  put 
forward. 

Lord  Parker  :  After  what  I  have  said,  and  on  that 
understanding,  I  think  you  may  have  leave  to  appeal. 
Perhaps  the  Crown  will  say  whether  they  want  security 
for  costs. 

Mr.  Marten  :  They  are  foreigners  from  Venezuela. 
Perhaps  we  ought  to  have  security  for  costs. 

Lord  Parker  :  Yes ;  security  in  the  usual  way,  I 


suppose. 
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APPEAL. 


The  appeal  was  this  day  heard  before  the  Judicial 
Committee  of  the  Privy  Council. 

In  addition  to  the  facts  set  out  in  the  petition  (see 
ante),  the  appellants’  Case  stated  that  by  a  contract  in 
writing  dated  December  5,  1913,  made  between  Mr.  Isidoro 
Weil,  a  commission  agent  at  Hamburg,  as  agent  for  the 
appellants,  and  Messrs.  Gerlierdus  &  Sohne  A.G.,  of 
Hamburg,  the  appellants  agreed  to  sell  and  Messrs. 
Gerherdus  &  Sohne  agreed  to  buy  a  cargo  of  dividivi  per 
the  sailing  vessel  Bolivar ,  on  the  terms  that  delivery  and 
payment  were  to  be  made  after  the  arrival  of  the  goods 
at  Hamburg. 

It  then  referred  to  the  charter  party  (the  terms 
of  which  are  set  out  ante),  and  stated  that  the  cargo  was 
shipped  on  or  before  June  22,  1914,  on  which  day  the 
bills  of  lading  (set  out  ante)  were  signed.  It  further 
stated  that  on  or  about  June  23  the  Bolivar  sailed  for 
Hamburg,  and  the  appellants  sent  the  shipping  documents 
to  Mr.  Isidoro  Weil,  to  enable  him  to  take  delivery  on 
the  arrival  of  the  Bolivar  and  to  give  delivery  to  Messrs. 
Gerherdus  &  Sohne,  under  the  contract  of  sale ;  and  that 
on  the  voyage  the  Bolivar  was  captured  by  H.M.S.  Doris 
as  prize. 

The  appellants  submitted  that  the  order  of  May  10, 
1915,  should  be  reversed,  and  that  they  should  have  liberty 
to  enter  an  appearance  and  deliver  a  claim  to  the  proceeds 
in  Court  of  the  cargo,  and  that  such  claim  should  be 
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heard  and  determined  by  the  Prize  Court,  or,  in  the 
alternative,  that  it  should  be  ordered  by  the  Privy  Council 
that  the  proceeds  of  sale  of  the  cargo  should  be  paid  out 
to  the  appellants  for  the  following  reasons  : 

(1)  Because  the  Prize  Court  has  jurisdiction  to  re-liear 
the  suit  against  the  cargo  and  to  vary  the  Decree  dated 
the  1st  October,  1914,  by  pronouncing  that  the  said  cargo 
did  not  belong  at  the  time  of  seizure  to  enemies  of  the 
Crown,  but  belonged  to  the  Appellants,  who  are  neutrals, 
and  ordering  that  the  proceeds  in  Court  of  the  sale  of 
the  cargo  be  paid  out  to  the  Appellants. 

(2)  Because  the  said  Decree  was  wrong  in  so  far  as  it 
pronounced  that  the  cargo  belonged  at  the  time  of  seizure 
to  enemies  of  the  Crowm. 

(3)  Because  the  said  cargo  was  not  enemy  property, 
but  belonged  to  the  Appellants,  who  are  neutral  subjects. 

(4)  Because  in  the  circumstances  of  the  case  the 
Decree  dated  the  1st  October,  1914,  ought  to  be  varied  as 
aforesaid. 

(5)  Because  the  said  Decree  wras  made  before  the 
expiration  of  six  months  from  the  date  of  the  service  of 
the  Writ  on  the  ship  and  cargo. 

(6)  Because  the  Appellants,  wrho  are  neutrals,  domiciled 
and  carrying  on  business  at  Maracaibo,  in  the  Republic 
of  Venezuela,  ought  in  the  circumstances  to  be  given 
liberty  to  make  a  claim  in  the  Prize  Court  to  the  proceeds 
in  Court  of  the  said  cargo,  and  to  adduce  evidence  so  as 
to  enable  the  Court  to  ascertain  the  real  facts  with  regard 
to  the  ownership  of  the  said  cargo,  and  to  make  such 
order  as  justice  requires,  or,  in  the  alternative,  ought  to 
have  the  justice  of  their  claim  investigated  by  this 
Honourable  Board. 

(7)  Because  the  Appellants  have  not  been  guilty  of 
laches. 

(8)  Because  the  Order  dated  the  10th  May,  1915,  and 
the  reasons  therefor  wrere  erroneous. 

The  respondent,  the  Procurator- General,  in  his  Case 
submitted  that  the  appeal  should  be  dismissed  and  the 
order  of  May  10,  1915,  affirmed  for  the  following  reasons  : 

(1)  Because  the  Decree  of  the  1st  October,  1914,  is  a 
Judgment  in  rem  which  has  not  been  appealed  from  and 
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consequently  there  is  no  jurisdiction  to  grant  the  relief 
asked  for  in  the  said  Summons  of  the  7th  May,  1915. 

(2)  Because  the  jurisdiction  (if  any)  to  grant  such 
relief  is  discretionary  and  ought  not  to  be  exercised  in 
favour  of  the  Appellants  having  regard — 

(a)  to  their  delay  in  issuing  the  said  Summons  and 
to  the  length  of  time  which  elapsed  between  the  issue 
of  the  Writ  and  the  issue  of  the  said  Summons; 

(5)  to  their  previous  acquiescence  in  their  said  claim 
being  referred  to  the  Prize  Claims  Committee  as  being 
a  matter  for  the  exercise  of  the  clemency  of  the  Crown ; 
and 

(c)  to  their  neglect  to  file  any  evidence  in  support 
of  either  the  said  Summons  or  the  said  Petition. 

(3)  Because  the  Order  appealed  from  was  an  exercise 
of  the  discretionary  jurisdiction  (if  any)  of  the  learned 
President,  which  exercise  ought  not  to  be  interfered  with. 

(4)  Because  the  application  made  by  the  said  Summons 
of  the  7th  May,  1915.  is  not  within  any  of  the  Prize 
Court  Pules,  1914,  and  the  time  for  appealing  from  the 
said  Decree  of  the  1st  October,  1914,  has  long  since  expired. 

(5)  Because  the  Bolivar  being  at  the  time  of  capture 
an  enemy  vessel,  the  presumption  is  that  her  cargo  was 
enemy  cargo,  and  the  Appellants  have  not  shown  a  prim  a 
facie  case  to  rebut  such  presumption. 

(6)  Because  the  Order  appealed  from  is  right  and  ought 
to  be  affirmed. 

Sir  Kobert  Finlay,,  for  the  appellants,  said  that  they 
knew  nothing  of  the  case  before  the  Prize  Court,  when  the 
President  condemned  the  cargo  as  at  the  time  of  seizure 
belonging  to  enemies  of  the  Crown.  The  goods  belonged 
to  the  neutral  appellants,  and  consisted  of  wood  used 
for  tanning  purposes.  He  did  not  say  that  there  was  no 
prima  facie  evidence  upon  which,  unexplained,  the 
President  could  have  entered  judgment  for  the  Crown, 
but  the  fact  was  that  there  was  nobody  present  on  behalf 
of  the  present  appellants. 

Lord  Parmoor  :  I  suppose  that  up  to  the  present  time 
your  clients  have  not  been  heard  at  all  ? 
hi. 
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Sir  Robert  Finlay:  No,  my  Lord;  and  the  property 
of  a  neutral  has  been  seized.  I  do  not  ask  your  Lordships 
to  adjudicate  upon  the  merits  of  the  case,  but  to  send  the 
matter  back  to  the  President  of  the  Prize  Court,  in  order 
that  the  appellants’  case  may  be  heard.  There  is  power 
to  order  a  rehearing :  the  Orcoma*  in  which  the 
President  referred  to  the  Vrouw  Hermina.  f 

The  Solicitor- General  ( The  Right  lion.  Sir  George 
Cave ,  K.C.,  M.P.),  for  the  Crown,  said  that  he  was 
informed  that  the  Prize  Claims  Committee  was  still  going 
on  with  its  business,  and  had  disposed  of  a  large  number 
of  cases.  He  submitted  that  the  Court  had  no  power  to 
rehear  a  case  which  it  had  decided,  and  cited  Hcssion  v. 
Jonest ;  the  Elizabeth §  ;  and  Story’s  Prize  Courts  Practice , 
Pratt’s  ed.,  p.  222.  He  also  submitted  that  their  Lordships 
should  not  refer  the  case  back  to  the  President,  on  two 
other  grounds,  viz.,  delay  and  acquiescence  on  the  part  of  * 
the  appellants.  The  application  had  not  been  made  until 
seven  months  after  the  hearing. 


JUDGMENT  DELIVERED  BY  LORD  PARKER 

OF  WADDINGTON. 

Where  substantial  injustice  would  otherwise  result, 
the  Court  has,  in  their  Lordships’  opinion,  an  inherent 
power  to  set  aside  its  own  judgments  of  condemnation 
so  as  to  let  in  bona-fide  claims  by  third  parties  who  have 
not  in  fact  been  heard,  and  who  have  had  no  opportunity 
of  appearing.  This  power  is  discretionary,  and  should 
not  be  exercised,  except  where  there  would  be  substantial 
injustice  if  the  judgment  in  question  were  allowed  to 
stand,  and  where  the  application  for  relief  has  been 

*  Ante.  p.  1.  t  (1799),  1  Ch.  Rob.  163;  1  E.P.C.  91. 

£  [1914],  2  K,B.  421,  §  (1811),  2  Acton  57;  2  E.P.C.  115, 
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promptly  made.  In  the  present  case  the  learned  President 
has  refused  the  relief  on  the  ground  of  delay,  apparently 
under  the  impression  that  the  appellants  invoked  the 
assistance  of  the  Prize  Claims  Committee,  whereas  in  fact 
the  papers  were  sent  to  such  Committee  by  the  Procurator- 
General.  It  was  not,  under  the  circumstances,  unreason¬ 
able  for  the  appellants  to  have  awaited  the  result  of  what 
the  Procurator-General  was  doing  before  instituting 
further  proceedings  in  the  matter. 

Their  Lordships,  therefore,  think  that  the  proper  order 
would  be  to  allow  the  appeal,  and  remit  the  summons 
to  the  Court  below,  with  leave  to  the  appellants  to  amend 
it  in  such  manner  as  they  may  be  advised,  and  file  the 
proper  evidence  in  support  thereof. 

With  regard  to  the  costs  of  this  appeal,  their  Lordships 
are  of  opinion  that  no  costs  should  be  allowed  on  either 
side.  The  costs  below  will  be  dealt  with  by  the  President 
on  the  further  hearing  of  the  summons. 

Their  Lordships  will  humbly  advise  His  Majesty 
accordingly. 
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British  Steamship 

SOUTHFIELD.”  3,506  Tons  (Gross). 
(Part  Cargo  Ex.) 

(A.  Tyson,  Master.) 

Owners :  E.  Jones  &  Co. 


This  case  is  also  reported 

[1917]  A.C.  390,  note.  113  L.T.  655. 

85  L.J.P.  78.  13  Asp.  M.C.  150. 

59  S.J.  681.  31  T.L.R.  577. 

1  Brit.  &  Col.  P.C.  332. 


British  Vessel — Voyage  to  German  Fort — German  Cargo- 
owners — Sale  of  Goods  in  transitu  to  Neutrals  shortly  before 
War — Seizure  in  transitu  after  Outbreak  of  War — Claim  by 
Neutral  Buyers — Release  to  them  of  Proceeds  of  Goods. 

German-owned  goods,  in  transit  to  a  German  port  in  a  British 
vessel,  were  sold  to  Dutch  merchants  between  July  20,  1914,  and 
the  end  of  the  month.  Soon  after  the  outbreak  of  war  the  vessel 
was  diverted  to  Portsmouth,  where  the  goods  were  seized  on 
August  8.  The  goods  being  claimed  by  the  neutral  buyers,  the 
Court  held  on  the  facts  that  neither  the  vendors  nor  the  buyers 
contemplated  war  between  this  country  and  Germany  at  the  time 
of  the  transactions,  and  that  the  sales  were  therefore  valid. 


In  this  case  the  Crown  moved  for  condemnation  of 
certain  portions  of  a  cargo  of  barley,  seized  on  board 
the  British  steamship  Southfield,  while  in  course  of 
transit  from  the  Black  Sea  to  Emden.  Parts  of  the  cargo 
were  claimed  by  Dutch  merchants,  who  purchased  the 
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goods  in  transitu ,  but  the  Crown  alleged  that  the 
transactions  took  place  when  war  was  imminent  and 
impending,  and  were  therefore  not  binding  as  against  the 
captors. 

Mr.  Maurice  Hill,  K.C.,  for  the  Crown :  The 
Southfield  left  the  port  of  Novorossisk,  in  South  Russia, 
on  July  16,  1914,  with  a  cargo  of  barley,  bound  for 
Emden,  Germany.  On  arrival  in  the  English  Channel, 
shortly  after  the  outbreak  of  war,  the  vessel  was  diverted 
to  Portsmouth,  where  she  arrived  on  August  8,  and 
where,  on  the  same  day,  the  whole  of  her  cargo  was  seized 
by  the  Collector  of  Customs.  Prior  to  the  issue  of  the 
writ — viz.,  on  August  18 — upon  the  application  of  the 
Admiralty  Marshal,  the  Court  ordered  that  the  vessel 
should  be  allowed  to  proceed  to  London  to  discharge,  and 
the  cargo  was  sold,  and  the  proceeds  paid  into  Court. 

The  bills  of  lading,  all  dated  between  July  2  and 
July  15,  show  that  the  cargo  was  to  be  delivered  at  Emden, 
to  the  shippers5  orders. 

Two  claims  are  made  by  J.  R.  Heukers  and  W. 
Barglioorn,  merchants,  of  Groningen,  Holland.  It  is  not 
disputed  that  they  purchased  the  goods  which  they  claim 
from  German  firms  before  the  war,  and  while  the  goods 
were  in  transit. 

The  subject-matter  of  Heukers5  claim  is  197,200  kilos. 

In  this  case  the  German  buyers,  Bayerthal  and  Levy, 
issued  a  delivery  order  on  July  18  in  favour  of  Wiilker 
&  Co.,  Bielefeld,  who  on  July  20  sold  and  invoiced  the 
goods  to  the  claimants.  On  July  25  the  claimants 
instructed  their  bankers  at  Emden  to  take  up  the 
documents,  which  they  did  on  July  27. 

In  Barghoorn’s  case  the  contracts  of  sale  were  entered 
into  at  still  later  dates.  The  goods  were  bought  from 
German  sellers  under  contracts  dated  either  July  24  or 
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July  25,  and  the  transactions  were  completed  on  July  27, 
29  or  31. 

The  claimants,  by  their  claim,  say  that  they  became 
the  owners  of  the  goods  before  the  outbreak  of  war,  and 
with  no  knowledge  or  expectation  that  war  would  or  was 
likely  to  break  out  or  was  imminent,  and  that,  in  fact, 
war  was  not  imminent.  The  Crown’s  contention  is  that 
at  the  time  the  contract  was  entered  into  the  parties  must 
have  had  grave  doubts,  in  the  events  which  were 
happening,  as  to  the  vessel  being  able  to  complete  her 
voyage.  Therefore,  although  the  property  in  the  goods 
had  passed,  the  captors  were  entitled  to  disregard  such  a  , 
transaction,  war  being  imminent. 

Mr.  Hill  cited  the  Baltica  (1857),  11  Moo.  P.C.  141; 

2  E.P.C.  628;  the  Vrow  Margaretha  (1799),  1  Ch.  Rob. 
336 ;  1  E.P.C.  149 ;  the  Packet  de  Bilbao  (1799),  2  Ch.  Rob. 
133;  1  E.P.C.  209;  the  Jan  Frederick  (1804),  5  Ch.  Rob. 
127;  1  E.P.C.  434;  the  Ariel  (1857),  11  Moo.  P.C.  119; 

2  E.P.C.  600;  Story’s  Prize  Courts  Practice ,  Pratt’s  ed., 
pp.  63,  64. 

Mr.  Hill,  continuing,  said  :  So  far  as  Great  Britain 
was  concerned  there  was  no  expectation  of  war  on  July  24 
or  25.  But  there  was  a  risk  of  war  which  came  into 
existence  as  early  as  July  23,  when  Austria-Hungary 
presented  the  note  to  Serbia,  and  the  case  has  to  be  looked 
at  from  the  point  of  view  of  the  expectation  of  the  German 
merchants. 

The  published  official  documents  show  that  in  Germany 
the  appreciation  of  the  risk  of  war  must  certainly  have 
existed  at  least  during  the  last  week  of  July,  if  not 
before. 

In  the  translation  of  the  French  Yellow  Book,* 
page  28,  there  is  a  despatch  from  the  French  Ambassador 


*  Command  Papers,  Miscellaneous,  No.  15  (1914). 
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at  Berlin  to  the  Acting  Minister  of  Foreign  Affairs, 
written  on  July  21,  which  states  : 

I  have  also  been  assured  that,  from  now  on,  the 
preliminary  notices  for  mobilization,  the  object  of  which 
is  to  place  Germany  in  a  kind  of  “  attention  ”  attitude 
in  times  of  tension,  have  been  sent  out  here  to  those  classes 
which  would  receive  them  in  similar  circumstances. 
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On  July  23  came  the  Austrian  note  to  Serbia  calling 
for  a  reply  in  48  hours,  and,  as  everyone  recognized,  that 
note  was  obviously  an  indirect  challenge  to  Russia.  On 
page  70  a  letter  from  the  French  Consul-General  at  Berne 
to  the  Foreign  Minister,  dated  July  27,  states  : 

Four  days  ago  the  German  officers  on  leave  in  this 
district  received  orders  to  break  off  their  leave  and  return 
to  Germany. 

On  page  62  there  is  a  report  made  by  the  French 
Foreign  Minister  to  the  French  Ambassadors  at 
London,  St.  Petersburg,  Vienna  and  Rome,  summing 
up  the  events  of  Saturday,  the  25th,  including  the 
refusal  of  Austria  to  grant  an  extension  of  the  time  limit, 
the  departure  of  the  Austrian  Minister  from  Belgrade, 
after  receiving  a  reply  which  was  considered  insufficient, 
and  the  order  for  mobilization  given  in  Serbia. 

On  July  24  Belgium  addressed  to  the  Powers  her 
request  to  know  whether  her  neutrality  would  be 
recognized  or  not.  Events  followed  very  rapidly. 

On  July  28  there  was  the  declaration  of  war  by  Austria- 
Ftungary  against  Serbia,  and  on  July  29  there  was  the 
partial  mobilization  in  Russia,  followed  by  complete 
mobilization  on  July  30.  On  July  30  Austria  began  to 
bombard  Belgrade.  On  July  31  there  was  the  German 
ultimatum  to  Russia  and  France,  and  on  August  1 
Germany  declared  war  against  Russia.  On  August  2 
Germany  invaded  France ;  on  August  3  she  presented  an 
ultimatum  to  Belgium,  dated  August  2,  and  on  August  4 
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the  Germans  entered  Belgian  territory.  Before  that,  as 
appears  by  the  White  Book,  British  ships  with  sugar  had 
been  stopped  at  Hamburg.  It  was  done  in  time  for  Sir 
Edward  Grey  to  send  a  telegram  to  the  British 
Ambassador  at  Berlin  on  August  2,  on  the  compulsory 
unloading  and  detention  of  100  tons  of  sugar  from  the 
British  ship  Sappho  at  Hamburg.  Before  that  the  authori¬ 
ties  at  Hamburg  had  detained  other  steamers  belonging 
to  British  companies.  One  ship  got  away,  and  while 
going  down  the  Elbe  struck  a  mine  and  was  destroyed 
on  the  31st. 

Mr.  Wilhelm  Barghoorn,  the  claimant,  was  called, 
and  gave  evidence  that  he  purchased  the  barley  to  sell  it 
in  the  course  of  business  to  clients  in  Holland.  It  was 
not  to  satisfy  any  existing  contract.  He  sold  it  again 
on  Julv  24  and  25.  He  had  no  intention  in  his  mind 
when  he  made  this  contract  to  enable  the  German  vendors 
to  defeat  the  capture  of  it  at  sea.  He  had  been  paid  by 
his  buyers,  so  that  they  were  the  parties  interested  in  this 
matter.  He  had  borrowed  the  various  bills  of  lading  in 
order  that  they  might  be  sent  to  the  Procurator- General 
in  connection  with  his  application  for  the  release  of  the 
barley.  All  his  buyers  were  merchants  at  Groningen  or 
in  the  neighbourhood. 

Mr.  Gerhert  Heukers,  a  member  of  the  firm  of  J.  R. 
Heukers,  next  gave  evidence.  He  stated  that  there  was 
nothing  to  indicate  that  there  was  a  suspicion  that  the 
grain  was  being  sold  because  of  the  prospect  of  war.  This 
particular  transaction  started  because  they  rang  up  the 
brokers,  and  said  they  wanted  some  grain  and  asked  what 
there  was  doing. 

Mr.  Cyril  Frederick  Bennett,  of  the  firm  of  Harris 
Brothers  &  Co.,  grain  brokers  to  the  Admiralty,  called 
by  Mr.  Hill,  said  that  in  June,  1914,  the  Germans  were 
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buying  grain  very  largely,  much  more  than  was  antici¬ 
pated.  It  was  a  little  difficult  to  understand  why  they 
were  buying  so  largely,  except  on  the  ground  that  their 
crops  were  not  turning  out  very  well.  At  the  end  of  July 
they  began  to  re-sell,  which  was  unusual.  As  a  rule  they 
did  not  re-sell,  but  bought  to  consume  in  their  own 
country.  Asked  if  the  market  could  account  for  the 
unusual  selling  by  Germany,  he  said  no,  except  that  they 
had  bought  more  than  they  required,  and  that  the  crops 
were  turning  out  better  than  they  expected. 

Mr.  H.  C.  S.  Dumas,  for  the  claimants,  said  that  there 
were  countless  instances  in  the  Blue  Books  which  showed 
that  the  fact  that  Germany  was  embroiled  in  hostilities 
with  this  country  came  as  a  surprise,  and  a  painful 
surprise,  to  a  great  number  of  Germans. 

The  President  :  They  might  not  have  expected  that 
Great  Britain  would  join  France  and  Russia,  but  they 
might  have  feared  that  she  might. 

Mr.  Dumas  :  The  attitude  of  Herr  yon  Jagow  and  Herr 
Betlimann-Hollweg,  when  they  expressed  intense  surprise 
that  we  went  to  war,  risking  the  consequences,  for  a  scrap 
of  paper,  looks  as  if  the  authorities  in  Germany  at  least 
did  not  anticipate  it. 

The  President  :  They  might  have  hoped  and  expected 
that  we  would  not  join,  but  they  might  nevertheless  have 
feared  that  we  would. 

Mr.  Dumas  :  I  cannot  ask  your  Lordship  to  hold 
otherwise  than  that  Germany  and  Austria  did  undoubtedly 
contemplate  war  against  Russia  and  France ;  but  there 
is  no  evidence  to  justify  you  in  holding  that  the  German 
intention  to  go  to  war  with  England  was  such,  that  the 
inference  to  be  drawn  from  the  sale  of  such  a  small 
quantity  as  100  tons  of  barley  was  that  it  was  to  avoid 
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capture  by  the  British.  Art.  60  of  the  Declaration  of 
London  clearly  contemplates  that  the  dividing  line  is  not 
to  be  the  imminence  of  war,  but  the  outbreak  of  hostilities.* 
Even  if  the  doctrine  of  the  Declaration  of  London  has  not 
superseded  the  older  doctrine,  it  is  submitted  that  the 
imminence  of  war  must  be  such  as  to  prove  immediately 
and  fundamentally  the  contemplation  of  war  on  the  part 
of  the  seller.  The  circumstances  in  this  case  fall  far  short 
of  any  such  proof. 

The  President  reserved  his  judgment. 


JUDGMENT. 

The  President  ( The  Bight  Eon.  Sir  Samuel  Evans)  : 
The  questions  arising  for  decision  in  these  cases  depend 
upon  the  effect  of  the  intervention  of  a  state  of  war  upon 
the  rights  of  capture  of  a  belligerent,  in  respect  of  goods 
sold  by  an  enemy  to  a  neutral  while  the  goods  and  the 
ship  in  which  they  are  laden  are  in  transitu. 

The  goods  consisted  of  quantities  of  barley  shipped 
before  war  at  a  Russian  port  upon  a  British  ship,  and 
consigned  to  a  German  port.  During  the  voyage  the 
goods  were  sold  by  enemy  merchants  to  neutral  merchants, 
viz.,  to  two  Dutch  merchants,  Heukers  and  Barghoorn, 
carrying  on  business  at  Groningen.  The  transactions 
relating  to  the  sale  to  Heukers  fell  within  the  period  from 
July  20,  1914,  to  July  28,  1914,  and  those  relating  to  the 
sale  to  Barghoorn  within  the  last  week  in  July,  1914. 

Apart  from  any  question  depending  upon  the 
intervention  of  war,  it  is  not  disputed  that  the  property 

#  Declaration  of  London,  Art.  60 :  Enemy  goods  on  board  an  enemy 
vessel  retain  their  enemy  character  until  they  reach  their  destination, 
notwithstanding  any  transfer  effected  after  the  outbreak  of  hostilities  while 
the  goods  are  being  forwarded. 
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in  the  goods  had  passed  to  the  neutral  purchasers  before 
the  capture. 

The  contention  of  the  Crown  was  that  when  war  was 
declared  between  this  country  and  Germany,  on  August  4, 
1914,  the  goods  which  were  still  in  transitu  became  subject 
to  capture  by  the  Crown,  and  were  confiscable  at  the  time 
of  the  capture  and  seizure  on  August  8,  notwithstanding 
the  prior  sales  to  the  neutrals,  on  the  ground  that  at  the 
time  of  such  sales  war  was  imminent,  or  in  contemplation 
of  the  enemy  vendors. 

It  is  important  to  examine  closely  the  principle  which 
governs  the  right  of  capture  of  goods  transferred  in 
transitu ,  and  to  ascertain  accurately  its  limits,  as  it  is 
sometimes  apt  to  be  loosely  stated. 

In  order  to  deduce  the  rule,  it  will  be  sufficient,  I  think, 
to  refer  to  two  leading  cases,  and  to  one  authorized  text 
book.  I  take  them  in  order  of  date. 

In  the  T 7  row  Margaretha*  Lord  S  to  well  pronounces 
upon  the  subject  as  follows  : 

In  the  ordinary  course  of  things  in  time  of  peace — (for 
it  is  not  denied  that  such  a  contract  may  be  made,  and 
effectually  made  according  to  the  usage  of  merchants)  such 
a  transfer  in  transitu  might  certainly  be  made.  It  has  even 
been  contended,  that  a  mere  delivering  of  the  bill  of  lading 
is  a  transfer  of  the  property.  But  it  might  be  more 
correctly  expressed,  perhaps,  that  it  transfers  only  the 
right  of  delivery;  but  that  a  transfer  of  the  bill  of  lading, 
with  a  contract  of  sale  accompanying  it,  may  transfer  the 
property  in  the  ordinary  course  of  things,  so  as  effectually 
to  bind  the  parties,  and  all  others  cannot  well  be  doubted. 
When  war  intervenes,  another  rule  is  set  up  by  Courts  of 
Admiralty,  which  interferes  with  the  ordinary  practice.  In 
a  state  of  war,  existing  or  imminent,  it  is  held  that  the 
property  shall  be  deemed  to  continue  as  it  was  at  the  time 
of  shipment  till  the  actual  delivery;  this  arises  out  of  the 
state  of  war,  which  gives  a  belligerent  a  right  to  stop  the 
goods  of  his  enemy.  If  such  a  rule  did  not  exist,  all  goods 


1915 

July  15. 

Steamship 

“  South- 
field.” 

Judgment. 


*  (1799),  1  Ch.  Rob.  336;  1  E.P.C.  149. 
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shipped  in  an  enemy’s  country  would  be  protected  by 
transfers  which  it  would  be  impossible  to  detect.  It  is 
on  that  principle  held,  I  believe,  as  a  general  rule,  that 
property  cannot  be  converted  in  transitu;  and  in  that  sense 
I  recognize  it  as  the  rule  of  this  Court.  But  this  arises, 
as  I  have  said,  out  of  a  state  of  war.  which  creates  newr 
rights  in  other  parties,  and  cannot  be  applied  to  trans¬ 
actions  originating,  like  this,  in  a  time  of  peace. 

In  the  work  of  Mr.  Justice  Story  on  The  Principles 
and  Practice  of  Prize  Courts,  that  celebrated  jurist  states 
the  rule  in  the  following  passage  ( Pratt’s  Story, 
pp.  G4-G5)  : 

In  respect  to  the  proprietary  interests  in  cargoes, 
though,  in  general,  the  rules  of  the  common  law  apply, 
^yet  there  are  many  peculiar  principles  of  prize  law  to  be 
considered;  it  is  a  general  rule  that,  during  hostilities,  or 
imminent  and  impending  danger  of  hostilities,  the  property 
of  parties  belligerent  cannot  change  its  national  character 
during  the  voyage,  or,  as  it  is  commonly  expressed,  in 
transitu.  This  rule  equally  applies  to  ships  and  cargoes ; 
and  it  is  so  inflexible,  that  it  is  not  relaxed,  even  in  owners 
who  become  subjects  by  capitulation,  after  the  shipment 
and  before  the  capture.  .  .  .  The  same  distinction  is 
applied  to  purchases  made  by  neutrals  of  property  in 
transitu,  if  purchased  during  a  state  of  war  existing  or 
imminent  and  impending  danger  of  war,  the  contract  is 
held  invalid,  and  the  property  is  deemed  to  continue  as  it 
was  at  the  time  of  shipment  until  the  actual  delivery.  It 
is  otherwise,  however,  if  a  contract  be  made  during  a 
state  of  peace,  and  without  contemplation  of  war;  for, 
under  such  circumstances,  the  Prize  Courts  will  recognize 
the  contract  and  enforce  the  title  acquired  under  it.  .  .  . 
The  reason  why  Courts  of  Admiralty  have  established  this 
rule  as  to  transfers  in  transitu  during  a  state  of  war,  or 
expected  war,  is  asserted  to  be,  that  if  such  a  rule  did  not 
exist,  all  goods  shipped  in  the  enemy’s  country  would  be 
protected  by  transfers,  which  it  would  be  impossible  to 
detect. 

Lastly,  in  the  Baltica*  in  the  Judgment  of  the  Lords 
of  the  Privy  Council  sitting  to  hear  appeals  in  Prize, 


*  (1857),  11  Moo.  P.C.  141 ;  2  E.P.C.  628. 
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Lord  Kingsdown  (then  Mr.  Pemberton  Leigh)  deals  with 
the  rule  as  applicable  to  ships  and  goods  in  the  following 
passages : 

The  general  rule  is  open  to  no  doubt.  A  neutral  while 

a  war  is  imminent,  or  after  it  has  commenced,  is  at  liberty 

to  purchase  either  goods  or  ships  (not  being  ships  of  war) 

from  either  belligerent,  and  the  purchase  is  valid,  whether 

the  subject  of  it  be  lying  in  a  neutral  port  or  in  an  enemy’s 

port.  During  a  time  of  peace,  without  prospect  of  war, 

any  transfer  which  is  sufficient  to  transfer  the  property 

between  the  vendor  and  vendee,  is  good  also  against  a 

Captor,  if  war  afterwards  unexpectedly  break  out.  But, 

in  case  of  war,  either  actual  or  imminent,  this  rule  is 

subject  to  qualification,  and  it  is  settled  that  in  such  case 

a  mere  transfer  by  documents  which  would  be  sufficient 

to  bind  the  parties,  is  not  sufficient  to  change  the  property 

as  against  Captors,  as  long  as  the  ship  or  goods  remain 

in  transitu. 

/ 

With  respect  to  these  principles,  their  Lordships  are 
not  aware  that  it  is  possible  to  raise  anv  controversy;  they 
are  the  familiar  rules  of  the  English  Prize  Courts, 
established  by  all  the  authorities,  and  are  collected  and 
stated,  principally  from  the  decisions  of  Lord  Stowell,  by 
Mr.  Justice  Story,  in  his  Notes  on  the  Principles  and 
Practice  of  Prize  Courts,  a  work  which  has  been  selected 
by  the  British  Government  for  the  use  of  its  naval  officers, 
as  the  best  code  of  instruction  in  the  Prize  Law.  The 
passages  referred  to  are  to  be  found  in  pp.  63,  64,  of  that 
work.  .  . 

In  order  to  determine  the  question,  it  is  necessary  to 
consider  upon  what  principle  the  rule  rests,  and  why  it  is 
that  a  sale  which  would  be*  perfectly  good  if  made  while 
the  property  was  in  a  neutral  port,  or  while  it  was  in  an 
enemy’s  port,  is  ineffectual  if  marie  while  the  ship  is  on 
her  voyage  from  one  port  to  the  other.  There  seem  to  be 
but  two  possible  grounds  of  distinction.  The  one  is,  that 
while  the  ship  is  on  the  seas,  the  title  of  the  vendee 
cannot  be  completed  bv  actual  deliverv  of  the  -vessel  or 
goods;  the  other  is,  that  the  ship  and  goods  having 
incurred  the  risk  of  capture  by  putting  to  sea,  shall  not 
be  permitted  to  defeat  the  inchoate  right  of  capture  by  the 
belligerent  Powers,  until  the  voyage  is  at  an  end. 

The  former,  however,  appears  to  be  the  true  ground 
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on  which  the  rule  rests.  Such  transactions  during  war, 
or  in  contemplation  of  war,  are  so  likely  to  be  merely 
colourable,  to  be  set  up  for  the  purpose  of  misleading,  or 
defrauding  Captors,  the  difficulty  of  detecting  such  frauds, 
if  mere  paper  transfers  are  held  sufficient,  is  so  great,  that 
the  Courts  have  laid  down  as  a  general  rule,  that  such 
transfers,  without  actual  delivery,  shall  be  insufficient; 
that  in  order  to  defeat  the  Captors,  the  possession,  as  well 
as  the  property,  must  be  changed  before  the  seizure.  It 
is  true  that,  in  one  sense,  the  ship  and  goods  may  be 
said  to  be  in  transitu  till  they  have  reached  their  original 
port  of  destination;  but  their  Lordships  have  found  no 
case  where  the  transfer  was  held  to  be  inoperative  after 
the  actual  delivery  of  the  property  to  the  owner. 

It  might  be  argued  that  according  to  these  authorities 
transfers  in  transitu  are  invalid  against  belligerent 
captors  upon  the  intervention  of  war,  unless  there  is 
actual  delivery  before  capture;  or,  in  other  words,  that 
if  war  has  intervened  no  transfer  by  documents  alone  can 
defeat  the  right  of  capture. 

But,  in  my  opinion,  that  proposition  is  too  wide,  and 
is  not  an  accurate  delimitation  of  the  true  rule. 

In  the  passages  cited,  Lord  Stowell  speaks  of  “  a  state 
of  war  existing  or  imminent  ”  ;  Mr.  Justice  Story  of  “  a 
state  of  peace,  without  contemplation  of  war,”  and  of 
“  a  state  of  war,  existing  or  imminent,  and  impending 
danger  of  war  ”  ;  and  Lord  Kingsdown  of  “  war,  either 
actual  or  imminent,”  of  ‘‘  war  unexpectedly  breaking 
out  ”  (contrasting  it  with  “  a  time  of  peace,  without 
prospect  of  war  ”),  and  of  “  transactions  during  war, 
or  in  contemplation  of  war.” 

It  is  important  to  note  the  reasons  for  the  rule,  which 
are  elaborated  by  Lord  Kingsdown  thus  : 

Such  transactions  during  war,  or  in  contemplation  of 
war,  are  so  likely  to  be  merely  colourable,  to  be  set  up  for 
the  purpose  of  misleading,  or  defrauding  Captors,  the 
difficulty  of  detecting  such  frauds,  if  mere  paper  transfers 
are  held  sufficient,  is  so  great,  that  the  Courts  have  laid 
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down  as  a  general  rule,  that  such  transfers,  without  actual 
delivery,  shall  be  insufficient;  that  in  order  to  defeat  the 
Captors  the  possession,  as  well  as  the  property,  must  be 
changed  before  the  seizure. 

In  my  view,  the  element  that  the  vendor  contemplates 
war,  and  had  the  design  to  make  the  transfer  in  order 
to  secure  himself  and  to  attempt  to  defeat  the  rights 
of  belligerent  captors,  is  necessarily  involved  in  the  rule 
which  invalidates  such  transfers. 

Sales  of  goods  upon  ships  afloat  are  now  of  such 
common  occurence  in  commerce  that  it  would  be  too 
harsh  a  rule  to  treat  such  transfers  as  invalid,  unless 
such  an  element  existed. 

I  have  been  considering  the  rule  in  its  application 
to  the  sale  or  transfer  of  goods.  But  it  is  well  to  note 
that  special  and  highly  artificial  rules  as  to  the  transfer 
of  vessels  during  or  preceding  a  state  of  war  are  now  laid 
down  in  the  Declaration  of  London  of  1908,  as  agreed 
to  by  the  representatives  of  the  Powers  and  as  applied 
by  the  Orders  in  Council  in  this  country.  But  these  do 
not  apply  to  goods  or  merchandise. 

As  to  the  facts  in  these  two  cases,  it  is  abundantly 
clear  that  the  neutral  purchasers  acted  with  complete 
bona  fides  throughout ;  they  paid  for  the  goods  and  resold 
them  to  neutral  customers  of  their  own  before  war  was 
declared,  and  in  the  transactions  they  never  had  the  war 
between  this  country  and  Germany  in  contemplation. 
This  would  not  necessarily  conclude  the  matter.  But 
I  am  also  satisfied  that  the  vendors  did  not  have  the  war 
between  their  country  and  this  country  (to  which  the  ship 
carrying  the  goods  belonged)  in  contemplation  when  they 
sold  the  goods. 

The  imminence  of  war  between  Germany  and  Russia 
has  no  materiality  in  considering  these  cases. 

In  the  light  of  after  events,  the  war  with  this  country 
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may  be  spoken  of  as  having  been  imminent,  regarded  from 
the  point  of  view  of  time,  in  the  last  two  weeks  of  July; 
but  there  is  no  evidence  that  it  was  regarded  as  imminent, 
in  its  proper  meaning  of  “  threatening  or  about  to  occur, ” 
by  them  at  that  time ;  not  only  so,  but  I  find  after 
investigation  in  various  directions,  and  on  grounds  which 
I  deem  satisfactory,  that  it  was  not  in  fact  so  regarded 
by  them.  What  the  hidden  anticipation  of  the  Govern¬ 
ment  of  the  German  Empire  might  have  been  upon  the 
subject  it  is  not  for  me  to  pronounce ;  but  I  may  express 
my  humble  opinion  that  our  intervention  in  the  war  upon 
the  invasion  of  Belgium  in  defence  of  Treaty  obligations, 
against  the  breach  of  such  obligations  by  the  invaders, 
was  a  surprise  even  to  their  Government. 

Documents  and  facts  which  throw  light  upon  the 
history  of  the  days  I  have  been  dealing  with,  between 
July  24  and  August  4,  1914,  are,  T  think,  admirably 
collected  and  stated  in  a  work  called  The  History  of  12 
Days ,  by  Mr.  J.  W.  Headlam. 

On  the  grounds  that  the  German  vendors  had  no 
thought  of  the  imminence  of  war  between  Germany  and 
this  country,  and  did  not  have  such  a  war  in  contem¬ 
plation  at  any  time  while  the  transactions  of  sale  were 
taking  place,  or  before  they  were  completed,  I  hold  that 
the  sales  to  the  two  Dutch  merchants  were  valid  and  that 
the  goods  were  not  confiscable.  And  I  decree  the  release 
to  them  respectively  of  the  net  proceeds  of  the  sale  of  their 
respective  goods,  which  are  now  in  Court. 
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British  Steamship 

66  FELICIANA”  4,283  Tons  (Gross). 
(Part  Cargo  Ex.) 


This  case  is  also  reported 
59  S.  J.  546. 


British  Ship — Japanese  Vendors  of  Cargo — German  Buyers 
— Detention  and  Seizure — Notice  of  Stoppage  in  transitu — Sale 
of  Goods  Act ,  1893,  sect.  62  (3) — Condemnation  of  Goods. 

Goods  sold  before  the  War  by  a  Japanese  firm  to  buyers 
in  Hamburg  were  shipped  on  a  British  vessel  which  was  detained 
in  the  Port  of  London  on  September  2,  1914.  On  September  9 
a  bill  of  exchange,  given  by  the  buyers  to  the  vendors  in  respect 
of  another  transaction,  was  not  met,  the  buyers’  bankers  in 
London  not  having  received  funds  for  the  purpose.  On 
September  11  the  Collector  of  Customs  gave  directions  that  the 
goods  should  be  seized  as  prize,  and  on  September  15  the 
vendors  gave  the  Collector  a  notice  of  stoppage  in  transitu.  The 
Court  held  that  the  notice,  being  given  after  the  seizure,  was 
ineffectual  and  condemned  the  goods  as  enemy  property. 

Having  regard  to  the  difficulty  of  ascertaining  all  the  facts, 
and  the  desirability  of  giving  facilities  for  claims  to  be  made,  so 
as  to  avoid  proceedings  in  the  Prize  Court,  the  first  act  of  deten¬ 
tion  is  the  real  act  of  seizure. 

Semite,  a  person  who,  by  reason  of  the  outbreak  of  war, 
fails  to  pay  his  acceptances  through  his  bankers  in  an  enemy 
country  has  not  ceased  to  pay  his  debts  in  the  ordinary  course 
of  business,  within  the  meaning  of  sect.  62  (3)  of  the  Sale  of 
Goods  Act,  1893. 
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Mr.  F.  D.  Mackinnon^  K.C.,  for  the  Crown  :  This 
case  relates  to  certain  parcels  of  timber  and  fish 
oil  on  the  Feliciana,  a  British  steamship,  which  was 
apparently  chartered  to  Germans  and  running  in  the 
Rickmers  Line.  She  loaded  her  cargo  at  Tsingtau  and 
Hankow  for  Singapore,  Hamburg,  and  Bremen.  It  is  the 
first  occasion  in  which  a  claim  in  respect  of  stoppage  in 
transitu  has  been  raised,  and  in  this  connection  the  dates 
are  important.  An  affidavit  by  Mr.  Moore,  an  officer  of 
Customs,  states  that  the  ship  was  detained  on  September  2, 
1914.  On  September  4  she  was  removed  from  Millwall 
to  the  Surrey  Commercial  Docks.  Mr.  Challoner, 
Surveyor  of  Customs,  states  in  an  affidavit  that  the 
seizure  took  place  on  September  11. 

With  respect  to  the  contested  items,  a  claim  has  been 
made  by  Messrs.  Masuda  &  Co.,  a  Japanese  firm,  of 
Yokohama,  on  the  grounds  that  on  the  due  construction 
of  the  contract  the  property  in  the  goods  never  passed, 
by  reason  of  the  insolvency  of  the  firm  with  which  the 
contract  was  made ;  that  before  the  seizure  of  the  goods 
they  exercised  their  right  to  stop  the  goods ;  that  the 
ownership  thereupon  reverted  to  them,  and  that  the  goods 
are  not  subject  to  prize. 

The  only  point  is  the  question  of  stoppage  in  transitu, 
as  the  other  material  points  that  appear  in  the  notice  have 
already  been  covered  by  the  decisions  of  this  Court. 

The  position,  as  exhibited  by  the  documents,  is  that 
these  goods  were  sold  by  the  Japanese  firm  to  a  German 
firm,  Hesse,  Newman  &  Co.,  of  Hamburg.  Bills  of  lading 
were  forwarded  to  the  German  firm  and  were  accepted 
by  them,  and  it  is  clear  that  the  property  passed  to  the 
German  firm. 

There  remains  the  possible  right  of  the  Japanese  firm 
to  exercise  their  right  of  stoppage  in  transitu.  Of  a 
considerable  number  of  drafts  accepted  by  these  buyers, 
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one  in  respect  of  another  transaction  fell  due  on 
September  9,  and  was  dishonoured.  It  was  accepted  by 
the  German  house,  payable  in  London  at  the  Union  of 
London  and  Smiths  Bank,  Ltd.  The  bank  returned  it, 
saying  that  there  were  no  advices.  The  first  draft 
payable  in  respect  of  these  goods  fell  due  on  September  19. 
Thus  the  German  firm  of  Hesse,  Newman  &  Co.  had  failed 
to  provide  the  funds  to  meet  another  draft  in 
connection  with  another  transaction ;  but  assuming  that 
there  is  a  right  of  stoppage  in  transitu  where  the  buyer 
is  insolvent,  it  is  submitted  that  that  right  does  not  arise 
in  this  case,  because  the  only  notice  of  the  exercise  of  the 
right  of  stoppage  was  given  on  September  15,  whereas 
the  goods  had  been  already  seized  as  prize  on 
September  11. 

In  an  affidavit  on  behalf  of  Messrs.  Masuda  &  Co.,  it 
is  stated  that  as  to  part  of  the  goods  they  received  the 
bill  of  lading  and  drew  upon  Hesse,  Newman  &  Co.,  of 
Hamburg,  for  d61,264  19s.  4d.,  which  draft  was  accepted 
by  Messrs.  Hesse,  Newman  &  Co.,  payable  to  order  at  the 
Yokohama  Specie  Bank,  and  that  the  bill  of  lading  was  on 
July  13  handed  to  Hesse,  Newman  &  Co.  against  their 
acceptance.  The  draft  was  dated  June  24,  and  was  made 
payable  on  October  14. 

As  regards  the  item  of  100  barrels  of*  fish  oil,  Hesse, 
Newman  &  Co.  on  June  18  accepted  a  draft  payable  at 
the  Union  of  London  and  Smiths  Bank,  Ltd.,  on 
September  19. 

It  is  further  stated  in  the  affidavit  that  on 
September  15,  Hesse,  Newman  &  Co.  having  failed  to 
pay  their  debts,  Mr.  Cardew  Smith,  the  solicitor  to 
Messrs.  Masuda  &  Co.,  wrote  to  the  Collector  of  Customs 
giving  notice  that  the  goods  were  stopped,  and  claiming 
the  timber  which  was  in  his  (the  Collector’s)  possession. 

It  is  also  stated  that  subsequently,  when  the  drafts  fell 
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due,  they  were  not  paid,  and  that  the  goods  were  released 
on  bail.  The  question  is  whether  the  dishonouring  of  one 
single  bill  in  another  transaction  is  evidence  of  insolvency 
in  regard  to  this  matter. 

The  President  :  In  a  time  of  war  where  the  bankers 
decline  to  pay  a  bill,  that  does  not  at  all  necessarily  show 
insolvency. 
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Mr.  Mackinnon  :  I  agree,  but  assuming  that  it  does, 
and  that  there  was  a  right  to  give  notice  to  the  shipowners 
that  they  were  stopping  the  goods  owing  to  the  bankruptcy 
of  the  consignees,  the  transit  would  end  when  the  goods 
were  delivered,  and  came  into  the  possession  of  the 
consignees. 

On  September  11  the  seizure  took  place,  and  therefore 
the  goods  came  into  the  possession  of  the  Crown  as 
captors.  Any  notice  of  stoppage  by  reason  of  the  insol¬ 
vency  of  the  consignees,  given  not  to  the  shipowner,  but  to 
the  Crown,  is  nugatory,  because  the  transit  was  over. 
This  was  obviously  contemplated  by  Art.  60  of  the 
Declaration  of  London,  which  has  reference  to  stoppage 
in  transitu,  and  states  : 

Enemy  goods  on  board  an  enemy  vessel  retain  their 
enemy  character  until  they  reach  their  destination, 
notwithstanding  any  transfer  effected  after  the  outbreak 
of  hostilities  while  the  goods  are  being  forwarded. 

If,  how7ever,  prior  to  the  capture,  a  former  neutral 
owner  exercises,  on  the  bankruptcy  of  an  existing  enemy 
owner,  a  recognized  legal  right  to  recover  the  goods,  they 
regain  their  neutral  character. 


As  regards  stoppage  in  transitu ,  capture  is  equivalent 
to  delivery,  because  the  captor  has  taken  possession  of  the 
goods.  The  only  other  point  is  the  contention  that 
because  a  bill  in  another  transaction  was  dishonoured 
after  the  war  there  is  evidence  of  insolvencv.  But  in  the 
Sale  of  Goods  Act,  1893,  sect.  62  (3)  it  is  laid  down  that 


422 


Lloyd's  Reports  of  Prize  Cases. 


1915 

April  26. 


Steamship 
“  Feliciana.” 

Argument. 


a  man  becomes  insolvent  when  he  ceases  to  pay  his  debts 
in  the  ordinary  course  of  business,  or  cannot  pay  them 
as  they  become  due.  If  it  is  necessary  to  argue  that  point, 
it  is  submitted  that  it  by  no  means  follows  that  because 
the  Union  of  London  and  Smiths  Bank,  Ltd.,  did  not 
pay  this  draft  after  the  war  Hesse,  Newman  &  Co.  were 
insolvent.  The  bank  might  say  that  they  would  not  be 
justified  in  paying  it,  as  that  would  be  trading  with  the 
enemy. 

Mr.  H.  Maddocks,  for  the  claimants  :  If  the  transit 
had  come  to  an  end  there  could  be  no  stoppage  in  transitu. 
The  question  of  fact  is  whether,  at  the  time  when  Messrs. 
Masuda  &  Co.  made  their  claim,  these  goods  were  still 
in  transit.  Mr.  Challoner,  in  his  affidavit,  mentions 
September  11  as  the  date  of  seizure.  But  on 
September  15,  when  the  letter  was  written,  stating  that 
Messrs.  Masuda  &  Co.  desired  to  exercise  their  right  of 
stoppage,  it  is  submitted  that  no  formal  act  of  seizure  or 
taking  possession  had  been  made  by  the  Procurator- 
General. 

The  President  :  Mr.  Challoner  not  only  says  that  the 
seizure  took  place  on  September  11 ;  he  also  exhibits  the 
ship’s  papers.  The  Customs  authorities  put  their  hands 
on  the  goods  on  a  certain  day  and  my  view  is  that  seizure 
took  place  on  that  day. 

Mr.  Maddocks  :  TJp  to  September  15  there  had  not  been 
a  formal  seizure  by  the  Procurator-General.  Then  comes 
the  question  whether  the  claimants  had  a  right  to  give 
notice.  On  September  9  a  bill  of  Hesse,  Newman  &  Co. 
was  dishonoured,  and  after  inquiries,  the  representative  of 
the  firm  of  Masuda  &  Co.  was  informed  bv  the  Union 
of  London  and  Smiths  Bank  that  there  were  no  funds 
to  meet  the  drafts.  The  claimants  are  entitled  to  say 
from  what  took  place  that  after  a  certain  date  the  firm 
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of  Hesse,  Newman  &  Co.  was  in  a  certain  financial 
position.  On  September  15  there  had  been  conduct  on 
their  part  that  comes  within  the  definition  of  insolvency 
in  the  Sale  of  Goods  Act,  sect.  62  (3). 

The  President  :  Under  the  Declaration  of  London  you 
must  prove  not  only  insolvency  but  bankruptcy. 

Mr.  Maddocks  :  That  may  be  so,  but  the  claimants 
are  relying  on  the  Sale  of  Goods  Act.  They  were  within 
their  rights  in  stopping  the  goods  in  transitu,  although 
it  might  defeat  the  law  of  prize.  At  that  time  the  firm 
in  Germany  had  ceased  to  pay  their  debts  in  the  ordinary 
course  of  business. 


JUDGMENT. 

The  President  ( The  Right  Hon.  Sir  Samuel  Evans)  : 
The  claim  in  this  case  is  put  forward  by  the  solicitor 
acting  for  Messrs.  Masuda  &  Co.,  of  Yokohama,  and  is 
made  upon  three  grounds.  The  first  is  that,  upon 
a  true  construction  of  the  contract  between  Messrs. 
Masuda  &  Co.,  and  Messrs.  Hesse,  Newman  &  Co.,  of 
Hamburg,  the  property  had  never  passed  to  the  latter  firm. 
The  second  ground  is  that  the  goods  were  not  subject  to 
prize.  No  arguments  have  been  put  forward  in  support  of 
these  grounds.  There  remains  the  third  ground,  that  by 
reason  of  the  failure  of  Hesse,  Newman  &  Co.  to  meet 
acceptances  given  by  them  for  the  goods,  and  by  reason  of 
the  insolvency  of  Hesse,  Newman  &  Co.,  Messrs.  Masuda 
&  Co.,  prior  to  the  seizure  of  the  goods,  exercised  their 
right  of  stopping  the  goods  in  transitu,  and  that  the 
property  in  the  goods  thereupon  reverted  to  Messrs. 
Masuda  &  Co. 

Mr.  Maddocks  has  contended  that  the  notice  of  the 
stoppage  of  the  goods  in  transitu  was  given  prior  to  the 


1915 

April  26. 

Stkamship 
“  Feliciana.” 

Argument. 


Judgment. 


424 


Lloyd^s  Reports  of  Prize  Cases. 


1915 

April  26. 


Steam  shtp 
“  Feliciana.” 

Judgment. 


seizure,  and  that,  under  the  Sale  of  Goods  Act,  section  G2, 
sub-section  3,  the  facts  show  that  the  consignees  were 
deemed  to  be  insolvent  within  the  meaning  of  that  Act, 
because  they  had  ceased  to  pay  their  debts  in  the  ordinary 
course  of  business.  The  Declaration  of  London  has  been 
referred  to.  The  case  determines  nothing  with  regard  to 
the  Declaration  of  London.  I  wish  to  make  that  plain 
for  obvious  reasons. 

As  to  the  claim  put  forward  that  there  was  a  stoppage 
m  transitu  prior  to  the  seizure,  it  is  in  evidence  that 
various  steps  were  taken  by  the  Customs  authorities, 
acting  on  behalf  of  the  Crown  and  the  Procurator- 
General,  before  the  final  possession  of  the  goods  took 
place. 

I  have  pointed  out  before  that,  having  regard  to  the 
difficulty  of  ascertaining  all  the  facts,  and  having  regard 
to  the  desirability  of  giving  facilities  to  put  forward 
claims  to  avoid  proceedings  in  the  Prize  Court  as  far 
as  possible,  the  first  act  of  detention,  as  it  has  been  called, 
is  deemed  to  be  the  seizure.  Now,  in  this  case,  according 
to  the  evidence  of  Mr.  Moore  in  his  affidavit,  the  goods 
were  detained  on  September  2.  He  refers  to  the  act 
of  detention  in  a  memorandum  dated  September  2. 
Of  course,  the  officers  of  Customs  mav  act  in  another 
capacity,  but  it  is  quite  clear  that  in  this  case  they  were 
not  acting  in  any  capacity  except  that  of  representing 


the  Procurator-General. 

Until  September  11  inquiries  were  being  made,  and  the 
final  decision  was  not  taken  until  September  11.  I  decide 
that  for  the  purposes  of  this  case  the  date  of  the  seizure 
was  the  date  on  which  the  hand  of  the  Crown  was  put  on 
the  goods  when  they  were  first  detained. 

In  the  case  now  before  me  the  point  is  not  very 
material,  because  the  final  act  of  seizure,  as  it  has  been 
sometimes  called,  the  final  taking  of  possession,  the  final 
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determination  to  bring  the  cargo  into  the  Prize  Court,  was 
on  September  11.  It  was  only  on  September  15  that 
Mr.  Cardew  Smith,  solicitor  to  the  claimants,  sent  to  the 
Collector  the  notice  which  is  relied  upon  as  the  notice 
stopping  the  goods  in  transitu. 

This  leads  me  to  observe  that  the  notice  was  addressed 
to  the  Collector  at  the  Port  of  London,  “  War  Destina¬ 
tion/ ?  which  shows  that  this  gentleman  knew  perfectly 
well  that  at  that  time  the  goods  in  question  were  in  the 
hands  of  the  representatives  of  the  Crown  as  captors, 
and  that  the  transit  was  over.  Therefore,  the  notice 
purporting  to  exercise  the  right  of  stoppage  in  transitu 
was  not  given  prior  to  the  seizure,  but  subsequently. 

I  may  add  that  it  would  require  very  close  argument 
to  convince  me  that  people  whose  bankers  decline  to  pay 
their  acceptances,  by  reason  of  the  outbreak  of  the  war, 
are  people  who  have  ceased  to  pay  their  debts  in  the 
ordinary  course  of  business.  But  it  is  not  necessary  in 
this  case  to  decide  any  point  upon  that. 

I  decree  the  condemnation  of  these  goods  as  good  and 
lawful  prize  to  the  Crown.  Have  they  been  sold  ? 

Mr.  Mackinnon  :  They  have  been  released  on  bail. 

The  President  :  On  the  day  the  proper  amount  attri¬ 
butable  to  these  goods  has  been  arrived  at  by  agreement 
between  the  parties,  that  bail  will  be  attached  in  order 
to  satisfy  the  goods  now  condemned. 


1915 

April  26. 

Steamship 
“  Feliciana.’ 

Judgment 


426 


Lloyd's  Reports  op  Prize  Cases. 


For  the  Crown  ... 
For  the  Claimants 

9 

For  the  Crown  ... 
For  the  Claimants 


COUNSEL 


...  F.  D.  Macldnnon,  K.G. 
II.  M.  Disney. 

...  II.  Maddocks. 


SOLICITORS 


...  The  Treasury  Solicitor 

for  the  Procurator-General. 
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Absolute  Contraband — See  also  Contraband. 

application  of  doctrine  of  continuous  voyage  to,  by 
Declaration  of  London,  357. 
rice  declared,  by  France  in  1885,  214. 
rubber  is,  192. 

Altona, 

description  of,  177. 

Appeal, 

against  condemnation  of  hospital  ship,  118. 

- -  rubber,  381. 

against  refusal  of  leave  to  appear,  399. 

costs  of,  151,  383,  403. 

extension  of  time,  12,  162. 

is  a  re-hearing,  13,  122. 

leave  to  enter,  12,  118,  376. 

reliance  on  point  not  taken  in  Court  below,  143. 

security  foj  costs  of,  118,  162,  376. 

- lump  sum,  376. 

weight  given  to  opinion  of  Judge,  122. 

Appearance, 

failure  to  appear  through  misunderstanding,  1. 
leave  to  enter,  after  condemnation,  8,  386,  402. 


Base  of  Operations, 
meaning  of,  240. 

Bills  of  Lading  “  to  Order.” — See  Consignment  “  to 
Order.” 

British  Pledgees, 

payment  of  freight  by,  9. 

British  Ship, 

1.  Seizure  of  Cargo — Misunderstanding  on  Part  of  Agents 
of  Claimants — No  Appearance — Condemnation — Re¬ 
hearing - The  “  Orcoma,”  1. 
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British  Ship — continued. 

2.  Enemy  Cargo — Payment  of  Freight  by  British  Pledgees 

— Seizure — Condemnation — Claim  for  Repayment  of 
Freight. - The  “  Clan  Urquhart,”  9. 

3.  Enemy  Cargo — Japanese  Pledgees — Default  of  Pledgors 

— Sale  by  Pledgees — Subsequent  Seizure — Release. 
- The  “  Ningchow,”  156. 

4.  Voyage  to  German  Port — German  Cargo-owners — Sale 

of  Goods  in  transitu  to  Neutrals  shortly  before  War — 
Seizure  in  transitu  after  Outbreak  of  War — Claim  by 
Neutral  Buyers — Release  to  them  of  Proceeds  of 
Goods. - The  “  Southfield,”  404. 

Bryan’s  Letter  to  Senator  Stone,  205,  357. 

Bundesrath, 

case  of  the,  211. 


Capture  of  Colony, 

German  Colony — National  Character,  after  Occupation , 

of  Cargo  belonging  to  local  Firm. - The  ”  Danube,” 

152. 


Cargo, 

from  captured  German  Colony,  152. 
sale  of,  when  war  imminent,  404. 


Code, 

destruction  of  secret,  bef°re  capture, 

14,  59,  91,  96,  116,  149. 
use  of  secret,  by  hospital  ship,  13,  145. 

Colony, 

effect  of  capture  of,  152. 


Condemnation, 

of  foodstuffs,  hides,  and  rubber  as  contraband,  168,  373. 
of  enemy  goods,  12,  385,  425. 

-  hospital  ship,  14,  117,  151. 

power  to  order  re-hearing  after,  1. 

Conditional  Contraband — See  also  Contraband, 
condemnation  of,  168,  373. 
consigned  “  to  order,”  209,  360. 
foodstuffs,  191,  213,  217,  296. 
hides,  191,  296. 
rubber,  172,  296. 
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Consignment  “  to  Order  ” 

is  evidence  of  hostile  destination,  168,  202,  228,  248,  360. 
meaning  of  “to  Order,”  228. 
of  conditional  contraband,  193,  209,  360. 

Continuous  Voyage,  Doctrine  of, 
origin  of,  195,  218,  355. 

extension  by  United  States  to  contraband,  196-202,  355. 
in  relation  to  contraband, 

168,  196-208,  212,  217-221,  356-359. 
in  South  African  War,  356. 
now  part  of  law  of  nations,  359. 
proof  of  enemy  destination,  368. 

editorial  comment  in  American  Journal  of  International 
Law ,  204. 

Mr.  Bryan’s  Letter  to  Senator  Stone,  205,  357. 

Sir  Edward  Grey’s  instructions  as  to,  219,  254. 
note  by  Dana  on,  203,  207. 

Contraband — See  also  Continuous  Voyage. 

condemnation  of,  consigned  to  neutral  port,  168,  373. 

consignment  “  to  order,”  168,  193,  202,  228,  248,  360. 

foodstuffs,  168,  191,  213-217,  296. 

hides,  169,  191,  296. 

rubber,  168,  172,  191,  296. 

infectious  nature  of,  168,  372,  373. 

proof  of  destination  for  enemy  country,  359-365. 

- Government  or  forces, 

215,  266,  268-278,  366-372. 
rationing  as  evidence  of  intended  use  bf  foodstuffs, 

266,  268-277. 

theory  of  unneutral  service,  233. 

under  Declaration  of  London,  187-190,  225,  357. 

- the  Orders  in  Council  and  Proclamations, 

190-194,  225,  362-365. 


Costs  of  Appeal, 

allowed  to  respondent,  151,  383. 
none  allowed,  403. 
security  for,  118,  162,  376. 


Declaration  of  London, 

Arts.  22,  24,  25  (contraband),  187. 
Art.  28  (contraband),  187,  188. 

- 30  - ,  188. 
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Declaration  of  London — continued. 

Art.  33  (contraband),  188,  225,  226,  227,  365. 

- 34  - ,  188,  193,  225,  227,  240,  242, 

363,  365. 

- 35  - ,  184,  193-221,  364. 

- 43  - ,  190,  194. 

- 45  (unneutral  service),  233. 

- 59  (enemy  character),  393. 

- 60  - ,  410,  421. 

- 65  (construction),  222. 

Declaration  of  War, 

by  Austria  against  Servia,  407. 
by  Germany  against  Russia,  407. 

German  invasion  of  Belgium,  407. 

- France,  407. 


Delay 

in  asking  for  leave  to  appear,  386. 

Destination  of  Cargo — See  also  Continuous  Voyage, 
proof  of,  for  enemy  country,  359-365. 

- Government  or  forces, 

215,  266,  268-278,  366-372. 


Detention, 

first  act  of,  is  seizure,  408,  424. 

Devices, 

to  hamper  right  of  search,  168,  210,  347. 
Documents, 

destruction  of,  13,  90-92,  95-98,  113-117. 


Enemy  Cargo-owners, 

sale  by,  before  outbreak  of  war,  404. 

Enemy  Destination — See  also  Continuous  Voyage, 
enough  that  it  is  highly  probable,  215,  361,  370. 
proof  of,  215,  245,  359-372. 

German  decision  as  to  proof  of,  277,  371. 
German  ordinance  as  to,  288. 

Evidence, 

facts  elicited  in  other  cases,  168,  329. 
matters  of  reputation,  168,  329,  330. 

Prize  Court  not  bound  by  strict  rules  of,  329. 
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False  Papers,  181-186,  211,  257-264. 


False  Eepresentation, 

as  to  consignees  and  destination  of  goods,  189,  281,  285. 

Fatbacks — See  also  Contraband,  Foodstuffs, 
use  of,  to  make  glycerine,  180,  353. 

Flensburg, 

description  of,  176. 

Flight  to  Avoid  Search,  13. 

Foodstuffs — See  also  Contraband,  Enemy  Destination, 
are  conditional  contraband,  168,  213,  296. 
condemnation  of,  168,  373. 
evidence  of  intended  use  for  military  purposes, 

178,  179,  353. 

treated  as  absolute  contraband,  214,217. 

Fraud — See  Devices,  False  Papers,  False  Eepresentation, 
Misdescription, 

Freight, 

payment  of,  by  pledgees,  9. 


German  Colony, 

effect  of  occupation  of,  on  national  character,  152. 

German  Hospital  Ship — See  also  Hospital  Ship. 

Hague  Convention  No.  10,  of  1907,  Arts.  1,  4,  8 — 
Imperfect  Equipment  for  Use  as  Hospital  Ship — 
Excessive  Supply  of  Signalling  Lights — Use  of  Secret 
Code  in  Signalling — Flight  to  avoid  Search — Spoliation 
of  Documents — Condemnation — Appeal  to  Privy 

Council  —  Re-hearing  —  Judgment  affirmed. - The 

“  Ophelia,”  13. 

Judgment  of  President,  98. 

Judgment  of  Judicial  Committee,  121. 

German  Ship. 

Capture — No  Appearance — Condemnation  of  Ship  and 
Cargo  without  Knowledge  of  Neutral  Shipper — Sub¬ 
sequent  Claim  by  Shipper — Reference  by  Procurator- 
General  to  Prize  Claims  Committee — Delay  of 
Committee — Refusal  by  Prize  Court  of  Leave  to 


432 


Lloyd's  Deports  of  Prize  Oases. 


German  Ship — continued. 

appear  or  apjjeal — Petition  to  Privy  Council  for  Leave 
to  appeal — Petition  granted — Case  remitted  by  Judi¬ 
cial  Committee  to  Prize  Court. - The  “  Bolivar,” 

3tt6. 

Glycerine, 

made  from  iatbacks,  180,  358. 

Goods, 

condemnation  of,  1,  12,  155,  108,  373,  385,  425. 
release  of,  165,  373,  416. 
stoppage  in  transitu  of,  418. 

Grey,  Sir  Edward, 

instructions  for  Conference  of  London,  219,  254. 
letter  to  Mr.  Page,  229. 


Hague  Conventions, 

No.  X.  of  1907,  object  of,  15. 

- ?  Art.  1:  13,  16,  121. 

— - ,  Art.  2:  16. 

- ,  Art.  3:  16. 

- ,  Art.  5  :  17. 

- ?  Art.  8:  17,  91,  121. 

- ,  Art.  16  :  100. 

No.  XI.  of  1907,  Art.  1  :  384,  385. 

Hamburg, 

description  of,  177. 
a  base  of  supply,  354,  355. 

Hides — See  also  Contraband. 

declared  conditional  contraband,  191,  296. 
condemnation  of,  169,  373. 

“  History  of  Twelve  Days,”  416. 

Hospital  Ship, 

condemnation  of,  14,  117,  151. 

conditions  of  immunity  of,  99. 

must  be  solely  adapted  for  use  as  such,  123,  126. 

must  keep  log,  146. 

no  standard  of  fitness  for,  111,  123. 

principle  of  spoliation  of  documents  applies  to, 

113,  115,  116,  125. 
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Hospital  Ship — continued. 

should  keep  records  of  messages  sent  and  received, 

116,  145. 

signalling  apparatus  must  be  limited  to  own  necessities, 

124. 

use  of  secret  code  by,  145. 

used  for  military  purposes  liable  to  condemnation, 

100,  117,  150,  151. 


Hostilities, 

dates  of  commencement  of,  407. 


Insolvency, 

enemy’s  failure  to  pay  acceptances,  418,  425. 


Kiel, 

description  of  port,  176. 


Lard — See  also  Contraband,  Foodstuffs. 

increase  of  Danish  imports  of,  during  the  War,  177,  294. 
use  of,  to  make  glycerine,  180,  353. 


Log, 

hospital  ship  must  keep,  146. 


Lubeck, 

a  base  of  supply,  354,  355. 
description  of  port,  176. 


Mails, 

articles  sent  by  parcel  post  not  exempt  from  capture, 

384, 

Messages — See  also  Secret  Code,  Signalling, 
duty  to  keep  records  of,  116,  145. 

Misdescription, 

of  rubber  as  “gum,” 

168,  180,  255-265,  267,  290,  346,  350. 
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Neutral  Buyers, 

release  of  goods  sold  to,  shortly  before  war,  404. 
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Neutral  Ships, 

Voyage  from  America  to  Copenhagen — Neutral  Shippers 
— Absolute  and  Conditional  Contraband  ( Rubber , 
Foodstuffs  and  Hides) — Bills  of  Lading  “  to  Order  ” — 
False  Description  in  Manifest — Continuous  Voyage — 
Ultimate  Destination  to  Germany — Declaration  of 
London,  Art.  35 — Orders  in  Council  of  August  20  and ' 
October  29,  1914 — Evidence — Facts  elicited  in  other 
Cases — Matters  of  Public  Reputation — Lump  Sum 

Fixed  as  Security. - The  “  Kim  ”  and  other  vessels, 

107. 


Occupation  of  Enemy  Colony, 

effect  of,  on  national  character,  152. 

“  Order  ” — See  Consignment  “  to  Order.” 

Order  in  Council, 

alteration  of  international  law  by,  222,  223,  363. 
is  repeal  of,  retrospective?  224,  237,  246,  289,  363. 
is  notice  to  neutral,  230. 


Parcel  Post, 

goods  sent  by,  condemned,  385. 


Petition  for  Leave  to  Appeal,  386. 

Pledgees  of  Enemy  Cargo, 
payment  of  freight  by,  9. 
exercise  of  power  of  sale  by,  156,  164. 


Pledgor, 

loss  of  right  to  redeem  by,  164. 

Postal  Correspondence, 

exemption  of,  does  not  extend  to  parcels,  384. 

Privy  Council, 

appeal  to,  is  a  re-hearing,  13. 
costs  of  appeal  to,  151,  383,  403. 

Prize  Claims  Committee, 

reference  to,  bv  Crown,  386. 
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Prize  Court, 

power  of,  to  order  re-hearing,  1,  7,  387,  402. 
facts  proved  in  other  cases  are  evidence  in,  329. 
matters  of  reputation  are  evidence  in,  329. 
not  limited  by  strict  rules  of  evidence,  329. 

Prize  Court  Pules, 

Order  XV.,  Pule  7,  389. 

Property  in  Goods, 

when  lost  by  pledgor,  156. 

Provisions — See  Foodstuffs. 


Rationing  of  Nation, 

in  relation  to  destined  use  of  foodstuffs,  266,  268-277. 
Pe-hearing, 

power  to  order,  1,  7,  387,  402. 
appeal  to  Privy  Council  is,  13,  122. 

Release 

of  goods,  165,  373,  416. 

Requisition, 

practice  of  Germany,  175,  231. 

Repeal  of  Order  in  Council, 

effect  of,  224,  237-240,  289,  362. 

Rescission 

of  decree  of  condemnation,  5. 

Rice, 

declared  absolute  contraband  by  France  in  1885,  214. 
British  protest,  214,  369. 

Rubber, 

when  declared  conditional  contraband,  296. 

- absolute  contraband,  296. 

condemnation  of,  168,  351,  373,  383. 
release  of,  168,  373. 
misdescription  of,  as  “  gum,” 

168,  180,  255-265,  267,  290,  346,  350. 
innocent  consignees  not  affected  by  misdescription  by 
charterers,  347. 

Rule  of  1756, 

as  to  continuous  voyages,  195,  207. 
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Sale  of  Goods, 

by  Marshal,  378. 
in  contemplation  of  War,  411. 
in  transitu  shortly  before  War,  404. 
stoppage  in  transitu  by  seller,  418. 

Sale  of  Goods  Act,  1893, 
s.  02  (3),  418,  421,  423. 

Search,  Right  of, 

devices  to  hamper,  108,  210,  347. 

Secret  Code, 

destruction  of,  on  hospital  ship,  13,  59,  91,  90,  110,  149. 
record  of  messages  sent  by,  145. 
use  of,  by  hospital  ship,  13,  145. 

Security, 

amount  of,  118,  102,  376. 

lump  sum  where  several  appellants,  370. 

Seizure, 

what  constitutes,  418,  424. 


Seller, 

stoppage  in  transitu  by,  418. 

Ship’s  Papers, 

falsification  of,  181-180,  211,  257-204. 

Signalling, 

use  of  hospital  ship  for,  13,  124. 

Signalling  Lights, 

destruction  of  records  of,  110,  125. 
excessive  supply  of,  on  hospital  ship,  13,  125. 

Speed  Test 

refused,  81. 

Spoliation  of  Documents,  13,  95,  113,  115,  110,  125,  148. 
Springbok, 

refusal  of  British  Government  to  interfere  in  case  of, 

201,  300. 


Stettin, 

description  of  port,  175. 
a  base  of  supply,  354,  355. 
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Stoppage  in  Transitu, 

after  seizure  of  goods,  ineffectual,  418. 

Strahlsund, 

description  of  port,  176. 

SWINEMUNDE, 

description  of  port,  176. 


Transfer  of  Goods, 

in  transitu ,  before  war,  404. 

Transit 

terminated  by  seizure,  418. 
Tsingtau, 

effect  of  occupation  of,  152. 


( 

Ultimate  Destination — See  also  Continuous  Voyage. 
American  decisions,  196. 
in  relation  to  contraband,  168. 
proof  of,  for  enemy,  215,  359-372. 
test  of  destination,  359. 

Unneutral  Service, 
theory  of,  233. 


Verey’s  Lights, 

excessive  supply  of,  on  hospital  ship,  14,  125. 


War, 

events  preceding  commencement  of,  406. 
dates  of  declarations  of,  407. 

Wireless  Installation, 

permissible  on  hospital  ship,  145. 
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